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S H A H E B  A L I
T .

E M P E B O R *

Ju ry—“ Jurcn-s ” in  s. 276, prov. (2) of the Code of Criminal Procedure (Act V 
of 7808), meaning of— The proviso, i f  applicable to special jurors— Omission 
fo consider if  nine jurors are available, i f  viiiates trial— Code of Criminal 
Procedure (Act T’ of 1S9S), ss. 274, 216, 278.

Tlie word “ jurors ” in the second proviso to  section 276 of the Code of 
Criminal Procedure is a general term and includes ’both special and common 
jurors. This proviso is a special provision to meet an emergency so that 
tliero may not be a deadlock. I t  is applicable to the case of special jurors 
as mxich as to  that of common jurors.

In the trial for an offence punishable with death, the failure of the judge 
to  apply his mind to the question as to whether it was pra,cticable to have 
nine jurors, when less than nine were actually empanelled, waa an illegality 
latiating the whole trial.

I t  is the duty oi the judge to consider that question and there is no duty 
cast upon the accused. The onus is not on the accused to  prove that judge 
did not consider the question of such practicability.

C r i m i n a l  A p p e a l .

The case for the prosecution was th a t, on the. 
m orning of the 1st November, 1929, one M atabara li 
a n d  h is  son, Sekander, went to scatter m d s h k a l d i  in  
th e ir  field. The accused came in  a p a r ty  of about 
14 or 15 persons, variously armed. They chased 
M atab ar and his son to  some distance and  th ree  of the 
accused p a rty  struck M atabara li w ith  d a o s ,  who 
ultim ately  died of his in juries. The accused were 
p u t upon the ir tr ia l before M r. R. M. B hattacharya, 
A dditional Sessions Judge  of Mymensiiig-h. The 
charges were under section 148 of the In d ia n  P en a l 
Code against all the accused, w ith  add itional charges 
under sections 324 and 302 against tw o of them . 
E ighteen jurors were summoned for the tr ia l, o f whom 
only seven were present, who were em panelled 
w ithout any challenge from  e ither side. The learned

•Criminal Appeal, No. 528 of 1930, against the order of R . M. Bhattacharya, 
A.dditional Sessions Judge of Mymensingh, dated May 20, 1930.
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judge, agreeing w ith  the  unanim ous verd ict of the 
ju iy , convicted the  accused under sections 148, 324 
and  302 of the In d ia n  P enal Code and  passed various 
sentences. The accused, thereupon, p re fe rred  th is  
presen t appeal, which coming up for hearin g  on the 
12th December, 1930, the following order was passed 
by L ort-W illiam s and S. K. Ghose J J .  :—

In this oasB, appellant ISTo. 1 ■n'as charged under section 302 and all the 
appellants -srere charged under section 148 ot the Indian Penal Code. The 
case was tried by Mr. R. M. Bhattaeharj-a, Additional Sessions .Tudge of 
SIjTziensingh, ’n-ith a jury of seven persons.

I t  is contended that the trial was x-itiated by reason oi non-compliance 
with the provisions of section 274 of tlie Criminal Procedure Code and attention 
is drawn to the following order of the learned judge, dated the 12th May, 
1930 : “ The charges under sections I4S and 302 of the Indian Penal Code
were amended at the instance of the public prosecutor. The charges under 
sections 14S, 302 and 324 of the Indian Penal Code were read out and 
explained to the accused, who all pleaded not guilty. Eighteen jurors 
were summoned for this case. The cards of the jurors were, one by one, 
drawn by lot. The names and addresses of the jurors were called aloud 
as each card was drawn. In this way seven jurors were chosen by lot. 
None of them was challenged by either side. Other jurors summoned 
were found absent on call. The jurorg chosen appointed their foreman and 
were sworn.” I t  ia contended that from this order it does not appear 
that the learned judge at all applied his mind to the question as to whether 
it was practicable to have nine jurors. That certainly does not appear from 
the terms of the order. K"or does it appear that the learned judge considered 
the poasibility, under the second proviso to section 276, of making up the 
deficiency by choosing from such other persona as might have bean present. 
Before deciding on the validity or otherwise of the point raised, we think  
it is necessary to call for a report from the learned trial judge as to whether 
he considered if it  was practicable to have nine jurors and also whether if 
in fact it  was .so practicable, regard being had to the number of persons present. 
To aid his memory the record will be sent down at once. The learned Judge 
should return ths record with his report as soon as possible.

A  report, dated  the 5th Jan u ary , 1931, s ta ted  th a t 
the tr ia l  judge having re tired , i t  was not possible to 
say w hether the  tr ia l  judge considered i t  p racticable 
to  have n ine jurors.

N a r e n d r a k t i m a r  B a s u  a n d  S u Jcu m ar  D e  fo r the 
appellants.

T h e  O f f i c ia t in g  D e p u t y  L e g a l  R e m e m b r a n o e r ,  
D e h e n d r c m a r a y a n  B l i a t t a c h a f y a ,  for the Crown.

C u r .  a d v .  v u l t .

Skaheb A li
V .

Emperor.

1033

G hose J . The learned A dditional D is tric t and 
Sessions Ju d g e  of the 3 rd  Court, Mymensingh, reports
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in  Ms le tter, dated  5th Jan u a ry , 19*31, th a t  M r. R . M. 
B h attacharya  who tr ie d  the sessions case in  question 
has since re tired  from  service and i t ' is no t possible 
fo r h im  to  say w hether he considered i t  w as 
p racticable to have n ine ju ro rs . H e adds th a t  the 
reg ister of the lis t of ju ro rs  summoned sho-ws th a t  
out of the number summoned only seven ju ro rs  w ere 
present and  th a t all of them  w ere em panelled.

M r. B asu for the  appellan ts has po in ted  out th a t  
th is  rep o rt does not touch the po in t a t issue, namely, 
th a t  the learned judge  did  n o t apply  h is  m ind to  the 
.question as to w hether i t  w as jDracticable to have n ine 
ju ro rs  and, fu rth er, th a t he d id  not consider the 
possibility, under the  second proviso to  section 276 of 
the Code of C rim inal Procedure of m aking  up  the  
deficiency by choosing from  such other person^ as 
m ight have been present. M r. B h attach a ry a  fo r the 
Crown contends th a t  th is  section w ill not apply , 
because th is  is a case of special ju rors, the learned  
judge having, by h is order, da ted  29th M arch, 1930, 
directed th a t the case should  be tr ie d  by special 
jurors. H e contends th a t  the fo u rth  proviso to  
section 276 comes in to  p lay and th a t  th is  is 
independent of the second proviso by w hich the court 
is given a d iscretion to choose from  such other persons 
as may be present. In  support of th is  contention, 
M r. B h attach ary a  has pointed out th a t  the  fo u rth  
proviso comes a fte r the second proviso and  is, 
therefore, not governed by the la tte r. I t  seems to 
me th a t  an argum ent based on the collocation o£ the 
provisos, or even of the sections, cannot settle the 
po in t. Por instance, the provisions as to  the 
fram ing  of the ju ro rs’ lis t and summoning them , 
which must necessarily in po in t of tim e come before 
the  choosing of the ju ro rs  by lot, are  embodied in  
section 321 and the following sections and  not in  any 
sections coming before section 276. In  th is  
connection, a reference to the history of the relevant 
sections will not be out of place.

I t  is im portant to remember th a t there  was no 
provision for the appointm ent of special ju ro rs  in  the



r n o fu s s i l  u n til 1896. In  the C rim inal Procedure 
Code of 1872 (Act X  of 1872), .‘section 236 provide.^ shuhei a h  

for an  uneven number of juror.s, not being less th an  Em-pwr. 
three nor more than  nine. Section 2iO provides tiaat 
the ju ro rs  shall l ê chosen by lot from the persons 
summoned; there is no provision for supplying a 
deficiency sim ilar to  th a t in  the second proviso to  the 
presen t section 276. B u t section 243 of the Code of 
1872 provides for m aking  up a deficiency a fte r  
objections and th is  is a provision which corresponds 
to the present section 279. Then, A ct X  of 1875 
prescribed the procedure of the H igh  C ourts in  the 
exercise of th e ir o rig inal C rim inal Ju risd iction .
C hapter V  of th a t  A ct deals w ith  ju ries  and it 
contains four sub-heads, of which sub-head (a) deals 
w ith  ju ries generally, sub-head (&) deals w ith  ju ries 
in the presidency towns, and  sub-head (c) deals 
w ith  ju ries in  the rn o fu ss i l .  Lender the  general sub
head  («), there is section 33 which prescribes the 
num ber of ju ro rs  and  then there is a proviso th a t in  
case of deficiency the number required may, w ith  the 
leave of the court, be chosen from such other persons 
as may be present. Obviously, th is general provision 
applies to the case of special jurie.s in  the presidency 
towns, such as is prescribed by section 38 under sub
head  (&). There is no provision for special ju ries 
in  the  r n o fu s s i l .  Section 56 provides for the supply 
o f ju ro rs  when objections are allowed and th is  
corresponds to the  present section 279. The Code of 
1882 (Act X  of 1882), repealed both the A cts of 1872 
and  of 1875 and  in  th is  Code we get section 276 w ith 
the three provisos as they stand  now. B u t the fourth  
proviso was absent. The provision for special 
ju ro rs  in  the  m o f t i s s i l  was made by A ct X I I I  of 
1896. I t  in troduced the second clause of section 269 
and  the fourth  proviso to section 276 and  by these 
two provisions it prescribed the  appointm ent of 
special ju rors in  the r n o fu s s i l .  This A ct also made 
the other provisions fo r the p rep ara tio n  of special 
ju ry  lis t and so forth . Thus, we get the fou rth  
proviso as the la s t proviso to  section 276, because i t
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was the  last in  p o in t of time. I t  is also notew orthy 
th a t  in  section 279, sub-section {£), the reference to  
the whole of section 276 rem ained unaltered , so th a t  
the  provision in  th a t  sub-section tha t, if  there  are no 
ju ro rs  present, then  the deficiency m ay be supplied  
by selection from  any other persons p re sen t in  court 
whose names are on the lis t of ju rors, or whom the 
court considers p roper persons to  serve on the ju ry , 
w ill apply to the  case of special ju ro rs  as well. I  
may m ention in  passing  th a t in  E ngland  in  the case 
of special ju ry , when there  is a deficiency in  the 
num ber of persons summoned to a ttend , i t  is not 
always necessary th a t the court should go back to  the 
lis t of special ju rors. W hen by reason of the persons 
summoned to a tten d  not appearing , or for o ther 
cause, there is insufficient num ber of ju ro rs  to  
discharge the duties, the court may—

(j) cause any deficiency on the special ju ry  panel 
to be m ade up out of the common ju ry  panel, or any 
deficiency on the common ju ry  panel to  be m ade up  out 
of the special ju ry  panel;

{ i i )  a t  the request of any in terested  p a rty , 
command the sheriff to ad d  and annex to  existing 
panels the names of any persons there  present or to 
be found { ta l e s  d e  c i r c u m s t a n t i b u s ) ;

(H i)  in  the exercise of its  inherent power, order 
th e  re tu rn  by the  sheriff of a new or enlarged panel 
of Jurors. I t  is also said th a t  in p ractice  i t  is no t 
unusual to requisition any person, w hatever his 
residence or his qualification m ay be. S e e  H alsbu ry ’s 
Law s of England, Vol. X V I I I ,  A rt. 620, page 252; 
also Archbold’s C rim inal P leadings, 27 th  E d ition , 
page 194.

Coming back to the present Code of C rim ina l 
Procedure and tak in g  the sections as they s tand  now, 
i t  w ill be seen th a t all the  four provisos to  section 
276 are really provisos to  the m ain clause of th a t  
section. In  proper cases, all the provisions m ust be 
interdependent. The m ain clause lays down the 
general rule th a t all ju rors shall be chosen by lo t from
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the persons summoned. The fourth  proviso lays 
down a rule which is applicable to special cases, 
namely, th a t in  any d is tric t in  which the Local 
Government has declared th a t  the tr ia l  of certa in  
cases may be by special ju ry , tlie ju ro rs shall, in  any 
case in  which the judge so directs, be chosen from  the 
special ju ry  list.

. i l r .  Basu a t one tim e contended t h a t  up to section
275 there  was no m ention of special ju ro rs  and  th a t  
the fo u rth  proviso to section 276 mentioned special 
ju ro rs  for the first tim e. This contention is not ■ 
s tric tly  correct, because there is section 269, sub
section (2), wdiich makes provision for the Local 
Government to declare th a t in  certain  d is tric ts  the  
tr ia l  o f certa in  offences may be by special ju ry . 
However, th is  does not affect M r. B asu’s contention, 
because the two sections m ust be taken together as 
contain ing  the provision to show where special ju ro i’S 
are  to be chosen. Sections 325 and 326 merely 
provide for the fram in g  of lists and for summons. 
Now, the question is, wdiat would happen  in  case of 
deficiency of persons summoned. This is provided 
for by the second proviso to section 276. Obviously, 
th is  is a special provision to meet an emergency, so 
th a t there may not be a deadlock. Such emergency 
m ay occur in the case of special jurors, ju s t as much 
as in  the case of common jurors. Therefore, i t  
s tands to  reason th a t the legislature in tended to 
provide a remedy in both cases. O therw ise,-in  the 
case of special ju rors, if  there is deficiency, the court 
w ill have no option b u t to ad jou rn  the tr ia l  and 
summon a fresh  batch of ju ro rs  from  the  special ju ry  
list. Mr. B hattacharya  in  fac t contended this, but 
I  th in k  the argum ent is untenable. The word 
“ju ro rs” in  the second proviso is a general term , 
m eaning both special and common ju rors. Section
276 and  the following -sections 277, 278 and 279, m ust 
be read  together as prescrib ing the procedure fo r 
em panelling jurors. I  have already referred  to  the 
express provision in sub-section (£) of section 279. 
The reference in  th a t sub-section is to  the whole of
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section 276, and there  is  noth.ing to show th a t  the  
foui’tli proviso to th a t  section is excluded. Moreover, 
there  is no real difficulty, because the cou.rt is to find, 
from  am ongst those present, persons of su itab le 
s tan d in g  to serve on the ju ry , w hether common or 
special. I t  cannot be argued, because the words 
“whose name is on the lis t of ju ro rs  or whom the  
“court considers a p roper person to  serve on the  
“ju ry ” occur in sub-section (£) of section 279 an d  do 
no t occur in  section 276, proviso {2), therefore , in  the  
la tte r  case, th a t  is to say, in  the case o f selections 
before objection, the court has no guidance. A s I  
have said  already, these sections provide fo r one 
continuous procedure in  the  em panelling o f the  jury . 
On th is  p rincip le  was decided the Full Bench case of 
K e d a r  N a t h  M a h a t o  v. E'm 'peror  (1), w hich 
prescribed the procedure to be followed in  em panelling 
the ju ry . I  may note in passing  th a t  one of the 
cases in  which reference was m ade to the F u ll Bench, 
namely, A ppeal No. 468, contained a charge under 
section 302 of the In d ia n  P enal Code and  presum ably 
i t  was tried  by special ju ro rs . On the  other hand, 
i t  is a condition of an  emergency provision th a t  the  
selection m ust be m ade from  persons present. In  
p a rticu la r cases, th is  may not be desirable. For 
instance, in  an E nglish  case K i n g  v .  D o l b y  (2), it  
was argued  a t the bar th a t i t  was not desirable to  
m ake up the deficiency from  by-standers, because 
there  was a danger of allowing a Coroner or a Sheriff 
to  secure the attendance of persons chosen by him self 
and  thereby in  effect to select a p a r t o f the ju ry . 
Abbot C. J ,, however, rem arked; “This objection is 
‘'in  d irect and m anifest contradiction to  the whole 
“principle and practice of the common law ” and  
“even under the s ta tu te  35 Hen. V I I I .  c. 6, w hich 
“gave the ta le s  d e  c i r c u m s t a n t i h u s ,  as i t  is usually  
“called, a discretion is to be exercised by the officer. 
“The provision was made, as appears by the  w'ords of 
“the fifth  section 'fo r the more speedy tr ia l  of issues,’

(1) (1927) 1. L. R, 55 Calc. 371. (2) (1823) 2 B. _& C. 104 (111) ;
107 E. R. 322 (324).



“not fo r the prevention of p a rtia lity , as was snggestecl
“a t  the b a r .”  So fa r  as In d ia n  courts are concerned. skah^b a h

a more relevant au thority  is furnished in  the case of Erdperor.

Abeclali Fakir- v. Emperor  (1). Mr. Bhattacharya's gJ ^ j .
contention is. therefore, untenable. I t  cannot be said
th a t, in  th is case, becanse a special ju ry  was called.
the  second proviso to section 276 would not apply.
I t  would apply, and  the po in t arises in  connection 
w ith  this, namely, w hether the judge app lied  his 
m ind to the question as to  w hether i t  was practicable 
to have nine ju ro rs. T h a t was im portan t so fa r  as 
the  prisoners were concerned.

M r. B hattacharya  has next argued th a t the onus 
was on the appellan ts to  show th a t the court d id  not 
consider the p rac ticab ility  of having nine jurors.
B u t we have already poin ted  out th a t  i t  does not 
ap p ear from the term s of the  judge’s order th a t  he 
a t  all applied  his m ind to the question as to w hether 
i t  was practicable to  have nine ju ro rs  and  for th a t 
reason we called for report. I t  is the  duty of the 
judge to  consider w hether i t  is practicable to have 
n ine ju rors and  there is no duty cast upon the 
accused. Moreover, the objection touches the very 
constitu tion  of the court and, therefore, it  is not 
correct to  say th a t  the  onus is upon the accused or 
the  appellants.

M r. Basu has also poin ted  out th a t as a m atter of 
fac t in  th is ju d ic ia ry  there are  four or five sessions 
courts w orking a t  the same tim e and tha t, therefore, 
i t  is very likely th a t on the p a rticu la r day a  sufficient 
num ber of ju ro rs  of suitable s tand ing  were present.
In  these circumstances, ŵ e consider th a t  we have no 
choice but to  hold th a t the learned judge never 
applied  his m ind to  the provisions of section 274, 
th a t  the ju ry  was no t properly  constituted, and  th a t 
the  illegality has v itia ted  the  whole tr ia l. This also 
affects the case of the  o ther appellan ts who were not 
charged under section 302 of the In d ia n  P en a l Code 
bu t were tried  jo in tly  w ith  appellan t No. 1. The
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^  la test case on th is p o in t is th a t  of the S u p e r i n t e n d e n t
shaheb A li a n d  R e m e m b r a n c e ? '  o f  L e g a l  A f f a i r s  v . B e n o z i r

Emperor. A J lM C ld  (1).
GhZeJ therefore, reverse the  verd ic t of th e  ju ry , the

order of conviction of the  appellan ts, and  the 
sentences passed upon them, an d  we send back the  
case to the lower court for re tr ia l.

Those of the appellan ts who are  on b a il w ill 
rem ain on the  same bail, pending  re tria l.

L ort-'W tliiam s J .  I  agree.

A - p p e a l - a l l o io e d .  R e t r i a l  o r d e r e d .

A. c. R. c.
(I) (1830) 34 C. W. X . 78i3.
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