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J a Z u . t i .  K IN G -E M P E R O R .*

CotifeBsion— Confession befora an excise officer, i f  admissible in  evidence—
Hxcise officer, if a police officer— Indian Evidence Act {I of 1S72), s. 33—
Bengal Excise Act {Beng. V of 1,909), ss. 46 (a), 73, 74— Opium Act {I of
1S78),  ss. 9 (c), 14, l o ,  l e ,  20.

A  confession made before an excise offieer during investigation is 
inadmissible in evidence.

Rukumali v. Emperor (1), Ah Foong v. Emperor (1), Harbhanjan Sao v. 
King-Emperor (3) and Tura Sardar v. Emperor (4) dissented from.

Nanoo Slieikh Ahamed v. Emperor (5) followed.

Tlie term “ police officer ” in section 25 of the Indian Evidence Act should 
not be constmod in any strict technical sense, hut according to a more 
oomprelieiisive one.

Queen v. Hurribole Ghunder Ghose (6) referred to.

On principle, the position. o£ an. excise officer cannot bo distinguislied. 
from that of a police oSicer with regard to an oJfence under the Excise Act, 
because an excise officer is also interested in the conviction of the accused 
and in a position to dominate him.

C r i m i n a l  A p p e a l .

The m aterial facts appear sufficiently from  the 
judgm ent of the Court.

Gregory and Jogeshchandra Singha  for the 
appellant- The tr ia l is v itia ted  by the adm ission of 
an alleged confession of the accused, E xh ib it 3. This 
confession was m ade to an excise inspector an d  w as 
recorded by him. T h a t officer was empowered to  
hold investigation and was actually holding the

‘ Criminal Appeal, No. 739 of 1930, against the order of N. Ahmad, 
Additional Chief Presidency Magistrate of Calcutta, dated Sept, 26, 1930.

(1) (1917) 22 C. W. N. 451. (4) (1930) 52 C. L. J. 177.
(2) (1918) L L. R. 46 Calo. 411. (5) (1926) L L. R. 51 Bom. 78.
(3) (1927) 31 C. W. X  667. (6) (1S70) I. L. R. 1 Calc. 207.
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Ki7ig-Emperor,

investigation a t th a t  time. No doubt, in  some cases, 
i t  has been held th a t excise officers are  not police ihraUm Aimiad 
officers and confessions before them were adm issible 
in  evidence. These cases have not considered the 
im p o rtan t provisions re la tin g  to the powers conferred 
upon the  excise officers to investigate offences under the 
Excise Act. They have fu r th e r  confused between the 
powders under the Opium  A ct and those under the 
Excise Act. The whole question was discussed in  a 
recent F ull Bench case in the Bombay H igh  C ourt.
N a n o o  S h e i k h  A h m e d  v . E m j j e r o r  (1). T h a t decision 
was based on the Bombay A bkari A ct (Bom. V of 
1878). Section 41 of the A ct empowers the d b k d r i  
officers to investigate offences under the Act. Section 
74 of the Bengal Excise A ct confers sim ilar powers 
on the excise officers. This section was apparen tly  
no t brought to the notice of the learned Judges of the 
Bombay Court, when they were considering and 
d istingu ish ing  the case of A h  F o o n g  v. E m 'p e r o r  (2).
On the  p rincip le  enunciated by th a t case, a confession 
to  an  excise officer was inadm issible in  evidence. The 
term  “police officer” in  section 25 of the In d ia n  
Evidence A ct should be given a comprehensive 
m eaning. Q u e e n  v. H u r r i b o l e  G h u n d e r  G h o s e  (3).
The m atter should be referred  to the Eull Bench.

The facts and evidence were then criticised.

B e e r W m s h a n  D a t t a  fo r the Crown. Section 25, 
by its  term s, is confined to confessions m ade to a  police 
officer. There is no reason why its scope should be 
extended by analogy to  other persons, who a re  not 
members of the police force. The Bombay case was 
considered by th is  C ourt in  the recent case of T u r a  
S a r d a r  v, E m p e -r o r  (4). T heir Lordships held th a t 
the po in t is now concluded by au thorities. Section 
74 of the Excise A ct was considered in  th a t  case and  
i t  was held, following the earlier decisions, th a t  
such a confession w^duld be admissible in  evidence.
In  th is case, a t least, there is no necessity fo r re fe rrin g
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i!>3i the m atte r to  the F u ll Bench, inasm uch as excluding 
jbrahi^vnm d  the confesslon altog-etiier, there  is ample m a te ria l to 
K i n g - E m p ^ w r .  bring  the gu ilt home to  the accused.

The facts were then  dealt w ith.

Ghose J. The appellan t has been convicted 
Tindei' section 46 (a)  of the B engal Excise A c t and  
under section 9 (c) of the Opium  A ct and  has been 
sentenced, under the la tte r  section, to undergo 
rigorous im prisonm ent fo r one year and to pay  a  fine 
of Rs. 1,000, or in  defau lt to undergo fu r th e r  
im prisonm ent for six months, and, under the  form er 
section, to undergo rigorous im prisonm ent fo r one 
year—the sentences of im prisonm ent being m ade to 
run  concurrently.

The case fox the prosecution is th a t, on the  30th 
July , 1930, premises No. 1 6 /H /2 , A rm enian  S treet, 
were ra ided  by a p a rty  of excise offi.cers. The 
appellan t was occupying two rooms, being the  w estern 
and the  eastern rooms on the  north  side of the  first 
floor. I t  is alleged th a t  in  the  w estern room was 
found a quan tity  of opium  and  cocaine w orth  about 
Rs. 15,000. The defence is th a t  the room w as no t in  
the occupation of the  appellan t, bu t th a t  i t  w as in  
the occupation of one H asm at K han. A ccording to 
the evidence adduced by the prosecution, w itness 
No. 2, the  sub-inspector, was the first person to  go 
u p s ta irs  and he found the appellan t coming out of a 
room. T his was the western room in  which all the 
stuff was found. The appellan t w anted to  re-enter 
the  room, but he was stopped by the witness and  then, 
w ith the permission of the witness, the appellan t 
removed his wife and children to  the eastern  room. 
Thereafter, the western room was searched in  the  
presence of the excise of&cers and other witnesses. 
The appellant himself brought out the cocaine and 
the opium contained in  different receptacles from  two 
a l m i r a h s  and the key of one of the  tw o a l m i r a h s  was 
also produced by the appellant. I t  is sa id  th a t  the 
appellant made statem ents of a  confessional n a tu re  
both before the search and during  the search. I t  is
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also said  tha t, a f te r  the search, he was taken  to  the 
excise barracks, where h is confession was recoi*ded ibrajdm Ahmad 

by an  excise inspector, prosecution w itness No. 1, and  King-Emperor. 
i t  was signed by the appellan t. T his confession has 
been adm itted  in to  evidence as E xh ib it 3.

I t  is contended by Mr. Gregory, for the appellan t, 
th a t  the alleged confession is not adm issible in 
evidence. H e points out tha t, although, under the 
O pium  x\ct. the powers of excise olficers are  lim ited, 
under the B engal Excise A ct the powers of such 
officers are v irtua lly  those of police officers holding 
investig'ation. Section 14 of the Opium  A ct (A ct I  
of 1878) gives to  of&cers of the excise departm ent 
power to enter, arrest, and  seize, on inform ation  th a t 
opium  is being un law fully  kep t in  any enclosed place.
Section 15 gives power to  seize opium in  open places.
Section 16 provides th a t  all searches under section 14 
or section 15 shall be m ade in  accordance w ith  'the 
provisions of the Code of C rim inal Procedure. Then 
section 20 provides th a t  every person a rrested  and 
th ings seized, under section 14 or section 15, shall be 
forw arded  w ithout delay to the officer in  charge of 
the  nearest police-station, and section 21 provides for 
the report of all p a rticu la rs  of such a rre s t or seizure.
On the other hand, the Bengal Excise A ct (Act V 
of 1909) goes fu r th e r ; section 73 prescribes th a t 
certa in  excise officers may investigate offences. T his 
m ust be read  wnth ru le  35 of Volume I, page 108, of 
the Bengal Excise M anual (1918), which says th a t an 
excise inspector or sub-inspector is empowered to 
investigate any offence punishable under the  Act.
Then, section 74 of the  Excise A ct prescribes the 
powers and the duties o f excise officers investigating  
offences and  the  provision shows th a t such offi.cers are 
v irtually  deemed to  be police officers. M r. G-regory 
has draw n our a tten tion  to  the Bombay A bkari A ct 
(Bombay A ct V  of 1878), Section 41 of th a t A ct 
provides th a t  certa in  d b M r i  officers are  empowered to 
investigate offences punishable under the  Act, and 
these powers are not d issim ilar to the powers which are 
conferred on excise officers, under sim ilar situation,
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Ibrahim Ahmad
V.

King-Ernperor.

Qhose J.

by section 74 of the B engal Excise A ct. M r. G regory 
has, therefore, contended th a t the p rincip le  la id  dow n 
in  the  F u ll Bench decision of the  Bombay H ig h  C ourt 
in the case of N m w o  S h e i k h  A h m e d  v. E m 'p e r o r  (1) 
w ill apply. I t  is notew orthy tha t, in  th a t  case, 
M arten  C. J .  d istinguished the case of A h  F o o n g  v . 
E m p ero ? '  (2), on the ground th a t th a t  was a case under 
the Opium  A ct of 1878 and  th a t in  Bengal, as opposed 
to Bombay, there had  not been conferred on excise 
officers powers of investigation and so on, as were 
conferred by the Bombay A bkari A ct. A pparen tly , 
the a tten tion  of the learned Judges was n o t d raw n  
to the provisions of the B engal Excise Act. In  view 
of those provisions, I  fo r my p a r t  do not see why the 
principles enunciated by the F u ll Bench of the Bombay 
H ig h  C ourt should not apply to the case of excise 
officers in  Bengal. This brings me to section 25 of 
the Evidence Act, which provides th a t no confession 
m ade to a police officer shall be adm itted  in  evidence 
against a person accused of any offence. B u t i t  has 
been held tha t, in construing th a t section, the  term  
“police officer” should be read  not in  any s tr ic t 
technical sense, b u t accaxding to  a  more comprehensive 
sense. See, fox instance, the  case of Q u e e n  v .  
H t m i b o l e  C h u n d e r  G h o s e  (3), where a  D eputy  
Commissioner of Police, though acting in  h is capacity  
as m ag istra te  and Ju stic e  of the  Peace, was held to 
be a  police officer w ith in  the m eaning of section 25. 
On princ ip le  also, the position of a police officer 
cannot be distinguished from th a t  of an excise officer, 
w ith  regard  to an offence under the Excise Act, 
because an excise officer is also in terested in  the 
conviction of the accused and in  a position to 
dominate him. Outw ardly also, there is hard ly  
anything to distinguish the one class of officers from  
the other, for they wear uniform s which are not 
dissim ilar and take p a rt in the  investigation in  the  
same way. I  am aw are tha t, in  some cases, the 
Calcutta H igh Court has taken the view th a t  an

(1) (1926) I .  L . R . 51 Bom. 78. (2) (1918) I. L. E . 46 Calc. 411
(3) (1876) I .  L. R . 1 Calc. 201.
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Ghose

excise officer is not a police officer and, therefore, 
section 25 of the Evidence A ct does not apply  to  the ihraUm Ahmad 
case of a confession m ade to an excise officer. This King-Emperor. 
view was taken in  the following cases, namely,
R u k u m a l i  v. E n i'p e ro r  (1), A h  F o o n g  v. E m 'p e r o r  (2),
H a r b h a n j a n  S a o  v. K i n g - E m p e r o r  (3) and  T i i r a  
S a r d a r  v. E m p e r o r  (4). The first two are decisions 
under the Opium A ct, the la s t two are under the  Excise 
A ct. In  H a r b h a n j a n  S a o  v. K i n g - E m p e r o r  (3)
S uhraw ardy  and M itte r J J .  followed the decision 
in  A h  F o o n g ’s  case (2). I n  the last case of T u r a  
S a r d a r  v. E m p e r o r  (4) S uhraw ardy and  Costello J J .  
re fe rred  to the previous cases and accepted the view 
th a t  the po in t was settled by au thorities of th is  C ourt 
and  as the law now stood an  excise officer was no t a 
police officer w ith in  the  m eaning of section 25 of the 
Evidence Act. In  the  first th ree  cases i t  seems th a t  the 
a tten tion  of the learned Judges was not d irected  to 
those provisions of the B engal Excise A ct which confer 
police powers on excise officers. In  the last case, the 
learned Judges refe rred  to  section 74 of the Bengal 
Excise A ct; but they held th a t, in  th a t  case, the 
question d id  not arise, having  regard  to the  fac ts  of 
th a t  case. W ith  g rea t respect, I  disagree w ith  the 
decision in these cases, in  so fa r  as they lay down th a t 
a confession m ade before an excise officer during  
investigation is adm issible in  evidence, and  I  p refer 
to  follow the principles la id  down by the Bombay 
H ig h  C ourt in  the  case of N a n o o  S h a i k h  A h m e d  v.
E m p e r o r  (5).

I  may also m ention th a t, personally speaking, I 
a ttach  no im portance to the  confession recorded by 
the excise officer {Exhibit 3). I t  is n o t a  confession 
which has been recorded by a m ag istra te  w ith  the  
safeguards th a t  are prescribed by section 164 of the 
Code of C rim inal Procedure. I t  w ill be noted, th a t 
these safeguards have been considered so im portan t 
by th is Court, th a t  i t  h as  prescribed a  form  for the  
use of the m agistracy, so as to ensure tha t, on the

(1) (1917) 22 C. W. N. 451. (3) (1927) 31 C. W. N. 667.
(2) (1918) I. L. R. 46 Calc. 411. (4) (1930) 52 C. L, J. 177.

(5) (1926) I. L. K. 51 Bom. 78.



1266 INDIAN LAW REPORTS. ryOL. LV III.

1031 

.Ibmhim Ahmad
V.

M^in^-Emperor. 

Ghose J.

face of the record, would appear those facto rs which 
would enable the C ourt to  see th a t  the confession was 
a perfectly  voluntary one. N either the document, 
E ^ i b i t  3, nor the evidence th a t  has been given in. 
support of it, goes to show th a t the confession has not 
been caused by inducem ent or th re a t or promise, and  
is, therefore, not irre levan t under section 24 of the  
Evidence Act.

H aving  regard  to  th e  decisions in  the  C alcu tta  
cases re fe rred  to above, i t  would have been necessary 
to m ake a reference to th e  F ull Bench on the  p o in t as 
to  the adm issibility of the  confession. B u t in  the  
p resen t case, we have taken  the view th a t, upon the 
evidence, a p a r t from  the alleged confession, the 
appeal m ust fail. Therefore, reference to  a F u ll 
Bench is n o t required.

'T he judgm ent then  dealt w ith  the evidence and 
concluded as follows ;— ]

The appellant, if  on bail, m ust su rrender and  
serve out the rem ainder of the sentence.

L o rt-W illiam s J .  I  agree.

A p p e a l  d i s m i s s e d .

A. C- B. C.


