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Before Lort-Williams and S. K . OSiose JJ .

IFATULLA AKANDA

1931

12, EMPEROR*
Verdict—Amendmenf of verdict, when permissible—Misdirec.tion to jury— 

Code of Criminal Procedure (Act V of :IS9S}, ss. 303, 304.

Gfenerally speaking, after the verdict has been reoorded by th e  judge 
and  the jury  have left the box, i t  w ould be im proper for tho judge to  listen 
to any application to amend the verdict.

Sections 303 and  304 of the Code of Criminal Procedure provide th a t, 
unless otherwise ordered by the court, tJie ju ry  shall retu rn  a x-erdiet on all 
th e  charges and  th a t they should be cognizant of th e  record, as m ade by the 
judge, of th e  question p u t to  them  and  the ansTrers given by  them . I t  is 
extrem ely desirable th a t such record should ahvays be read over to  the jury.

Hex V . Woolhr (1) d i s t i n g u i s h e d .

Emperor v. Brian Bonham Carter (3) and Emperor v. Harhumar Barman 
Boy (3) referred to.

Criminal A ppeal.
The material facts appear from the judgment.

G r e g o r y ,  S u r e s h c h a n d r a  T a h i k d a r ,  S u d h a n s J m -  

sJiekhar M i i h h e r j i  and J a y g o j M l  G h o s h  for the 
appellant.

~ N ir n ia lc h m d r a  C h a k T a v a r t i  for the Crown.
C t ir .  a d v .  v id t .

Ghose J. The appellants in these two appeals 
were tried before the Additional Sessions Judge of 
Bogra and a jury of nine persons on charges under 
sections 302 and i47 of the Indian Penal Code. The 
ease for the prosecution is briefly this. Ifat Akanda, 
who is appellant in appeal No. 595, with other persons, 
Tvent to the paddy land of one Harmat and forcibly

♦Criminal Appeals, Ifos. 595 and 506 of 1930, against the order of S. K. 
Som, A dditional Sessions Judge of Bogra, dated June 13, 1930.

(1) (1817) 18 R. R. 402 ; 2 Stark. {2) (1913) 17 Ind. Cas. 559.
111. (3) (1013) 1. L. R. 40 Cale. 093.
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reaped the paddy,- and some of them gathered in the 1931

k h u l i  or yard of one Amir Mandal, being all armed ifa tu iia   ̂ A kanda

with la th is  and other weapons. Harmat, on his part, Emperor.

collected some people and went to his land. ' There o h ^ J .
was a quarrel and Kifat of the acensed party said that
Harmat’s cattle had damaged their paddy and that
they would take his paddy as compensation for the
damage and he told Harmat to go back. Harmat was
retreating, when Baser of his party said “Why shoixkl
“we go back'? Vie- w'ould take the bundles of paddy,”
and he advanced to seize the bundles. Thereupon,
Ifat fired a gun from Amir Mandal’s k l iu l i  and 
Baser, being hit, fell down and died immediately.
The defence case is that Harmat’s men, about 200 in 
number, had gone to the jute land of the accused party 
and harvest-ed jute worth Es. 400. The accused party 
offered resistance and there was a scuffle. A gun was 
fired and it was found that it was in the hand of one 
Kajem of the prosecution party. The jury returned 
a verdict which was recorded By the learned Judge as 
f  ollows :—

Q u e s tio n  : A r e  y o u  un an im o u s  ?

F o re m a n  : Yea.
Question : W hat ia your verdict 1
F o re m a n :  W e  f in d  I f a t  g u i l t y  u n d e r 3 0 i, p a r t  I .  W e  f in d  a l l  th e  

a ccu sed  ex cep t Ib ra  g u i lt y  u n d e r se c t ion  147. W e  i in d  I b ra  n o t  g u i l t y  

u n d e r  se c t ion  147.

The learned judge agreed with this verdict and 
convicted the appellant Ifat under section 304, part I, 
and section 147 o£ the Indian Penal Code and, under 
the former section, he sentenced Ifat to transportation 
for life. He also convicted the other appellants 
under section 147 and sentenced them to undergo 
rigorous imprisonment for periods varying from 6 
months to one year.

The grounds that are urged in support of these 
appeals are grounds Nos. 26, 27 and 28 in appeal 
No. 595. They are to the effect that the conviction 
has been invalidated by the fact that the verdict was 
not understood by the judge, that the judge had 
misapprehended the verdict, and thfit, at all events, 
he ought to have referred the case to the High Court.



Ghose J .

1931 It is contended, though it is not specifically mentioned 
ifaiuUa Ai:mida in tiiese grounds, that the jury meant to find the 

Empcrcr. accused Ifiit guilty under section 304A of the Indian 
Penal Code. In support of this, we are referred to 
certain things which happened and- of Avhich a note 
was made on the order-sheet. Order No. X, dated 
the 15th June, 1930, states :—

T r ia l  resum ed . T h e  to u r t  su m m ed  u p  th e  case a n d  cha rged  th e  ju ry ,, 

■who re t ire d  a t  S-15 a .m . to  con s id e r th o ir  v e rd ic t  a n d  re tu rn ed  a t  9-10 a .m . 

T h e y  u n a n im o u s ly  fo im d  I f a t  g u i l t y  u n d e r  se c t io n  304, p a r t  I  o f th e  In d ia n  
P e n a l Code  and  a l l  th e  accused, in c lu d in g  I fa t ,  g u i l t y  u n d e r sec t ion  14-7 e x ce p t 

Ib ra .  T h e  c o u r t ag ree ing  w ith  a n d  a cce p t in e  th e  un an im o u s  v e rd ic t  o f  
g u i l t y  a g a in s t I f a t  A k a n d a  u n d e r se c t io n  304, p a r t  I  o f th e  I n d ia n  P e n a l 

Code an d  a lso  u n d e r  section 147 sen tenced  h im  to  t ra n s p o r ta t io n  fo r  l ife .

Then order No. XI, dated the loth June, 1930, 
states as follows :—■

T ile  sen tence %vas passed a t  a b o u t 9-30 a.m . a n d  I  le f t  c o u r t a f te r  p a s s in g  

th e  sentence. A t  a bo u t 11 a.m ., th e  defence p leade r cam e to  m e a n d  in fo rm e d  

m e v e rb a lly  th a t  th e  ju ro rs  are  exp re ss ing  th e ir  reg re t th a t  th e y  h a ve  
co m m itte d  a  g rea t b lu n d e r in  b r in g in g  in  a v e r d ic t  o f g u i lt y  a g a in s t I f a t  

A k a n d a  u n d e r  sec t ion  304, p a r t  X o f th e  I n d ia n  P e n a l Code. A t  a b o u t 12, 

I  w as in fo rm e d  th a t  som e of th e  ju ro rs  w a n ted  a n  in te rv ie w  w it h  m e. B u t  
I  re fu sed  to  eome o a t an d  see th e m  a t  th a t  h o u r. A t  a b o u t 3 p .m ., th e  

fo rem an , M a u lv i M ah am m a d  A l im u d d in  A l im a d ,  w h o  is  a  g ra d u a te  a n d  

headm aste r o f  som e schoo l, a cco m p an ie d  b y  seven  ju ro rs , cam e t o  m e  w it h  
a  p e t it io n  say in g  t h a t  th e y  h a ve  c o m m itte d  a  g re a t b lu n d e r  in  g iv in g  th e ir  
v e rd ic t . T h e y  f i le d  th e  p e t it io n  b e fo re  m e  a t  3 p .m . in  m y  b u n g a lo w . L e t  
th e  p e t it io n  b e  k e p t  w it h  th e  reco rd . I  w i l l  pass  necessa ry  o rde rs o n  a d a ta  
a f te r  h e a r in g  th e  P u b l ic  P ro se on to r a n d  th e  defence p leade rs.

Then in order No. XII, dated the 18th June, 1930, 
the learned judge, having “heard the defence 
“pleaders as well as the Public Prosecutor and looked 
“into the law for himself,” held that there was nothing 
in the Criminal Procedure Code to enable him “to 
“report this mistake of the jury to the High Court’ ’ 
and he, accordingly, considered that the matter was 
finally settled. Mr. Gregory, who argued the case for 
the appellant, has also drawn our attention to the 
aforesaid petition of the jurors. It was stated there 
that the jury had found Ifat guilty under section 
304A of the Indian Penal Code, that the foreman 
had delivered that verdict, that, after the verdict had 
been delivered, the court had discharged the jury, and 
that the jurors were not present in court when the 
sentence was actually passed. This petition was filed
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by eight out of nine jurors. Relying mainly on this
petition, Mr, Gregory has contended that the verdict ifafuUa Ahanda

recorded by the learned judge was not in accordance Emperor.

with the true intention of the jury. On the merits of o k ^ j .
this contention, it is contended that the defence had
suggested a case of accidental shooting and also
that it was not possible for the jury to find out that
the judge had made a mistake in recording the
verdict, because the sentence was passed after the
jurors had dispersed. On the other hand, in his
charge, the learned judge never made mention of
section 304A and it does not seem probable that the
jury would at all think of this section for themselves.
Further, it is also not probable that the learned judge 
could have made a mistake in recording the verdict, 
which was one of guilty under section 304, part I.
This is also corroborated by the order No. XI, dated 
the 15th June, 1930, in the order-sheet in which the 
learned judge noted that the jurors said that they 
had committed a great blunder in bringing in a 
verdict of guilty under section 304, part I. It seems 
to me, therefore, that, on the merits of the contention, 
it is not made out that the jury really returned a 
verdict of guilty under section SOIA, as is contended 
by Mr. Gregory.

But, conceding that the jury really meant what 
eight of them stated in their petition, the question is 
whether such a request or intimation by the jurors for 
amendment of their verdict, under such circxnnstances, 
namely, after the verdict had been recorded and the 
jurors had dispersed, should at all be considered by 
the court. Mr. Gregory has not referred us any 
authority and he says that, in fact, there is hone.
There is, however, section 304 of the Code of Criminal 
Procedure, which provides that when, by accident or 
mistake,' a wrong verdict is delivered, the jury 
may, before or immediately after it is recorded, 
amend the verdict and it shall stand as ultimately 
amended. This section was introduced for the first 
time in the Criminal Procedure Code of 1882. The 
words of the section are clear enough, but, before
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Ghose J.

1931 dealing with it, I may refer to an English case which
ifatuiia Akanda may appear at first sight to support Mr. Gregory’s

Empemr. contention, though he did not cite it. This is the
case of R e a  v. W o o U e r  (1). This case was tried in
the year 1817 before Abbott J. and a jury. What 
happened was this. After the case had been gone 
through, the jury retired from the court to consider 
their verdict and another case was taken up for trial. 
Subsequently, the jury re-entered the court room, 
after considering their verdict, and the foreman 
answered that the jury found the defendant guilty. 
In answ'er to further question, the foreman said that 
all the jury had agreed in that verdict. At that time, 
some of the jurors, who were behind the foreman, did 
not dissent. The situation v̂ âs, however, such that 
all the jury not having come into the view of the 
judge from the room behind the Bench, it was not 
altogether impossible (in the opinion of Abbott J.) 
that some mistake or misapprehension might have 
taken place and tha.t some of the jury might not have 
heard distinctly what had been said. Then the jury, 
having retired and the door by which they ent-ered 
being closed, the learned judge proceeded to sum up 
the other case and when he had concluded, it was 
suggested by a gentleman at the bar that some of the 
jury in Rece v. W o o l l e r  (1) had not concurred, and 
did not intend to concur, in the general verdict which 
had been delivered. This case was referred by 
Abbott J. to the Court of the King’s Bench. It was 
found that the verdict as erroneously announced by 
the foreman was “guilty,” and the Court of King’s 
Bench, on being satisfied through ai£davits of two 
bystanders that certain of the jurors had not heard 
the verdict as so announced, ordered a retrial of the 
defendant, but by a different panel. Lord 
Ellenborough, however, remarked as follows : “The 
“Court think that they are precluded from the means 
“of acquiring that Icnowledge through an affidavit of 
“any of the jurors; if they cannot agree in their 
“verdict, they ought to express dissent at the time.
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“But if the jurors, at the time when their verdict was 
“delivered by the foreman, had not the means of ifatuiia Akanda 

“hearing what was pi'opoimded for them, there is no Emperor.

“need of their affidavits upon that point. If the qt^ j .
“verdict had been given under such circumstances as 
“ordinarily occur, the Court would infer their 
“consciousness of what was propounded by their 
“foreman. But the danger would be infinite from 
“allowing such affidavits to be received; and this has,
“doubtless, in former times deterred the Court from 
“yielding to such applications. I do not know that 
“an application of this kind has ever been made.”
This case was followed in E l l i s  v. D e h e e r  (1).

W o o l l e f s  case was considered very carefully by a 
Full Bench of the Punjab Chief Court in the case of 
E n v p e r o r  v. B r i a n  B o n h a m  C a r t e r  (2). In tliat case, 
section 304 of the Code of Criminal Procedure came 
up for decision and there was a clear decision on the 
point. The facts of that ease are that, in a trial by 
jury before a Judge of the Chief Court, the foreman 
publicly announced the verdict of not guilty as the 
unanimous verdict of the Jury, in the hearing of all 
the jurors and without dissent on the part of any of 
them. The verdict was recorded and the prisoner 
was acquitted. From information received some days 
afterwards, the trying Judge was led to believe that, 
as a matter of fact, the jurors were not agreed as 
regards the verdict. The Judge summoned the 
foreman of the jury and examined him on oath. It 
was held that the power of amendment of a verdict 
provided by section 304 of the Code of Criminal 
Procedure must be exercised, before or immediately 
after the verdict had been recorded and could not be 
■exercised after the . jurors had dispersed. In 
interpreting section 304, Rattigan J. made certain 
observations, which are ŵ orth quoting : “This section 
“thus provides for an amendment of a wrong verdict 
“delivered by accident or mistake, but it clearly 
■''contemplates that such a verdict can be amended only 
“before or ‘immediately after’ it is recorded, in other
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Ciriose .J.

1931 "words, before the jurors liave left the court and.
ifaiuii7~Akanda  “while they are still under the observance of the 

Emperor. “presiding judge. And the reason for this restriction
‘‘npon the pov̂ ers of amendment is obvious, for once 
‘‘the jurors have left the conrt, they are liable to 
‘'outside influences, and it would be in the highest 
“degree dangerous thereafter to accept statements or 
“affidavits on the part of individual jurors to the 
‘'efieet that a verclict, publicly announced by the 
“foreman of the jury, in the hearing of all the jurors 
“and without dissent on the part of any of them, as 
“the unanimous verdict of all the jurors, was in fact 
“not their verdict but the verdict of other members of 
“the jury. A mistake of this kind may, no donbt, 
“lead to a failure or miscarriage of justice, but, while 
“such a result is to be deplored, I am decidedly of 
“opinion that it would be far more disastrous to the 
“course of justice if the courts allowed verdicts, 
“openly given, to be disturbed in consequence of 
“individual jurors subsequently coming forward to 
“depose that such verdict, by accident or mistake, 
“did not really represent their opinions. A mistake 
“of the kind now under consideration is not likely to 
“occur very frequently, £ind would be, perhaps,, 
“impossible if in practice the ancient formula used in 
“the courts of England were to be adopted. This wasi 
“for the Clerk of the Court to say ‘Gentlemen of the 
“ ‘jury, hearken to your verdict while the co u rt 
“ ‘records i t .  You say that the prisoner is (guilty; 
“ ‘not guilty); and that is the verdict of you all.’ ” 
Eattigan J. distinguished the case of R e x  v. 
W o o l le r  (1) and remarked “I am of opinion that the 
“courts in India cannot travel beyond the scope of 
“section 304, even in cases where the facts were similar 
“to those in R e x  v. W o o l le r  (1).”

I may remark here that section 303 provides that, 
unless otherwise ordered by the court, the jury shall 
return a verdict on all the charges. The provisions 
of this section, as well as those of section 304, imply 
that the jury are cognisant of the record, as made by
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the jtidge, of the questions put to them and the
answers given by them. It is extremely desirable ijatvUa AJcmda

that such record ahoiild be read over to the jury Emperor.

immediately, and this should always l.)6 done. To g j ^ j .
ensure the practice some amendment of section 808
may be necessary, and meanwhile a general order of
the High Court will be useful for guidance.

Then there is the case of Em q ye ro r v. H a r k m n a r  

B a r m a n  R o y  (1), in which, however, the facts were 
not so much to the point. There it was alleged that 
the verdict of the jury was arrived at by casting lots 
and the judge held an enquiry intO' the matter, in the 
course of which, he examined besides other persons all 
the jurors. The verdict was given on a Saturday and 
the judge intimated that he would pass orders on the 
following Monday. On Sunday following, the 
Sessions Judge was informed by two pleaders of his 
court that the jury had arrived at their verdict by 
casting lots and so the trouble arose. It was held, 
that the statement of ai juror as to what had happened 
in the jury room was inadmissible and reference was 
m?ide to certain English cases.

The trend of decisions in English cases may be 
summarised as follows : “On grounds of public policy,
“the law excludes the testimony of trave rse  o r  'petty  

'" 'jurors, when offered to  prove m is ta k e  or m ish e Jia v io u r  
“by the jury in regard to the verdict. Thus, when a 
“motion was made to amend the lyostea by increasing 
“the damages, the co-urt refused to admit an affidavit 
“sworn by all the jurymen, in which they stated their 
“intention to have been to give the plaintiff such 
“increased sum. So, also, on several occasions,
“affidavits th a t  verdicts have been decided by lot have 
“been rejected on motion for new trials, whether such 
“affidavits were sŵ orn by individual jurymen or by 
“strangers stating the subsequent admissions of jurors 
“to themselves, or even that a declaration had been 
“made by one juror in the hearing of his fellows in 
“open court after the verdict had been pronounced.”
See Taylor on Evidence, 11th edition, at page 645,

(1) (1913) I .  L .  R .  40  C a lc . 693.
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1931 where the cases are all collected. ''The jury may,
ifatuUa Akanda “tefore the vei’dict is recorded [or even promptly 

Emperor. “after the verdict is recorded, R e a  v. P a r l c m  (1)'
G i ^ j  “rectify their verdict,” and "even after the defendant

“has been discharged out of the dock (in pursuance 
“of a supposed verdict of acquittal), if it is done 
“before the jury have left the box; R e g i n a  v. 
""V o d d e n  (2).” See Archbold’s Criminal Pleading, 
Evidence and Practice, 27th Edition, page 226. 
Having regard to these decisions and bearing in mind 
the express words of section 304 of the Code of 
Criminal Procedure, and the rule of public policy on 
which that provision of lavf is based, I should say 
that, generally speaking, after the verdict has been 
recorded by the judge and the jury have left the box, 
it would be improper on the part of the judge to listen 
to any application to amend the verdict. Therefore, 
in the present case the petition of the eight jurors 
cannot be entertained for the purpose of amending 
the verdict.

On the merits of the case, however, I consider that 
there is good ground for directing a retrial. The 
appellant I fat was charged under section 302 of the 
Indian Penal Code. The learned judge referred to 
the two parts of section 304 and he proceeded to give 
the following explanation : “The first part relates to 
“death which is caused without any intention of 
“causing death or causing such bodily injury as is 
“likely to cause death. The second part relates to 
‘‘death which is caused without any intention to 
“cause death or to cause bodily injury as is likely to 
“cause death, but with the knowledge that such 
“injury may lead to death.” This explanation of 
section 304 is obviously wrong; the first part applies 
where there is guilty intention and the second part 
applies where there is no such intention, but there is 
guilty knowledge. The mistake is so palpable that 
the learned advocate for the Crown contended that i t  
was probably a slip. But we must take the charge

(1) (1824) I M o o d . 45 ; 108 E .  R .  (2) (1853) D ea rs  229 ; 160 E .  R .

1179. 706.
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as it stands. It is a good ground for holding that
the jury were under the impression that, in returning i fa tu iu  ^Akanda

a verdict of guilty under section 304, part I, they Emperar.

were finding that the accused acted without guilty c / k ^ J .
intention, but with guilty knowledge; in other words,
what they really meant was to find a verdict of guilty
under the second part of section 304. In another
place, the judge remarked as follows : “If you believe
"the prosecution witnesses, you cannot avoid bringing
“in a verdict of guilty under section 302 of the Indian
”Penal Code.” That may be one view. But on the
facts as deposed to by the witnesses, it cannot be said
that section 304 is altogether excluded. The weapon
used was a shot gun and it was charged with small
shot and not bullets and, according to the prosecution
case the gun was fired from a distance. The manner
in which the gun was held by Ifat and the distance
from which he fired are told differently by different
witnesses. If the evidence at all suggests an inference
that the gun was with the accused, but that the shot
might be due to rashness or negligence on his part,
then the learned judge would have acted properly in
explaining section 304A to the jury. But of this
there is no mention in the charge. We think,
therefore, that the appeal of Ifat Akanda should be
allowed. In his case, the verdict of the -jury and the
order of the learned judge are set aside and a retrial
is directed.

In appeal No. 596, the case of the twenty-four 
appellants stands on a different footing. In fact, the 
learned advocate for the appellants does not press 
their appeal and he concedes that no good ground can 
properly be urged in their favour. This appeal, 
therefore, stands dismissed. The appellants if they 
are on bail, must surrender to their bail and serve out 
the unexpired portions of their sentences.

L o rt-W illiams J. I agree.

A f f e a l  N o .  595 a l lo w e d ,  r e t r i a l  o rd e re d ;  a p p e a l  
N o .  596 dism issed.
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