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V.

B A H A R A L I B ISW A S.*

False charge, prosecuiion for, without first enquiring into truth of original 
complaint, i f  maintainahle— Opportunity of proving truth in  defence, 
i f  sufficient— Indian Penal Code {Act X L 'V  of I860), s. 1S2.

A  prosecution under section 182 of the Indian Penal Code for^laying 
a false charge at the police station, wliich on investigation is found to be 
unfounded, is maintainable, though the magistrate refuses the informant’s 
petition for examining his witnesses and for judicial enquiry into the charge 
laid by him on the ground that he might prove his case and adduce the defence 
evidence at the trial.

Neither the Indian Penal Code, nor the Criminal Procedure^Code, provides 
that before a magistrate can enquire into a case under section 182, Indian 
Penal Code, on the complaint of a police officer, the accused person must 
have an opportunity of proving his case ; he would have an ample opportunity 
of proving it when he would be called on to enter upon his defence.

Queen Empress v. Sham Lull (1) and Isser v. King Emperor (2) discussed 
and distinguished.

C r i m i n a l  R e f e r e n c e .

The facts appear sufficiently from the judgm ent.

No one appeared in  support of the Reference.

A  n i l c h a n d r a  R a y  C h a u d M i r i  for the Crown.

Cuming J . This is a  Reference by the learned.
Sessions Judge of N adiya, in  the case of one B ah ara li 
Biswas, who has been convicted under section 182 ■ 
of the In d ian  Penal Code, and sentenced to  pay  a  fine 
of Rs. 50. The fac ts  of the case are briefly as 
fo llow s; Some tim e in  1929, B ahara li, the  present 
petitioner, lodged in form ation  a t the th d n d ,  in  w^hich 
he stated  th a t certain  articles belonging to his m aster,

♦Criminal Reference, No. 151 of 1930.
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^  the  z e m i n d a r ,  h ad  been stolen and th a t  he suspected
Empsror a  certa in  f d i k  of h is as hav ing  been concerned in  the

JSaliarali Siswas. theft. The police, a fte r  investigation, came to  the
c u '^ g j . conclusion th a t  the  in form ation  was false an d  th a t

really  i t  was the  petitioner him self who was 
concerned in  the th e f t;  and, on the com plaint of the 
Snb-Inspector of police, summons was issued against 
the petitioner under section 182, In d ia n  P ena l Code, 
for appearance on the 24th M arch, 1930. On th a t 
date, the accused petitioner appeared  and filed a 
petition  definitely alleging th a t the police had  not 
held any proper investigation and had not exam ined 
any witnesses on the pe titioner’s side and had  
reported his case to be false on account of the ir being 
dissatisfied w ith  h im  fo r some reason or other and 
he prayed th a t his witnesses m ight be exam ined by 
the m agistra te  and a  local investigation m ight also 
be held, if  necessary. The m agistrate, who then  had  
the cognizance of the case, refused h is petition, 
po in ting  out th a t  the  petitioner m ight prove his case 
w hile adducing the  defence evidence a t  the  tria l. 
The m agistrate  then  proceeded to hear the case under 
section 182, In d ian  P enal Code, and convicted the 
petitioner. The pe titioner then  moved the  learned 
Sessions Judge and  the learned Sessions Ju d g e  has 
refe rred  the case to th is Court, recommending th a t  
the order convicting the petitioner should be set 
aside on two grounds, first of all, the petition , dated  
the 24th M arch, 1930, filed by the present petitioner 
before the m agistrate, p ray ing  for a jud icia l enquiry 
in  h is case, amounted to a petition  of com plaint and 
the learned m agistrate was wrong in  not tak ing  
proper cognisance of i t  and disposing of i t  in 
accordance with law ; and, secondly, th a t, although 
the learned m agistrate  had jurisdiction to prosecute 
the accused petitioner under section 182, In d ia n  
Penal Code, on the com plaint of the police officer who 
had subm itted a final report, declaring the petitioner’s 
case to be false, the m agistrate  faile'd to exercise a  
sound judicial discretion in  summoning the petitioner 
s tra ig h t away on the com plaint o f the police, w ithout
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giving the petitioner an  opportunity  to prove h is case.
Now, i t  is quite clear th a t  the learned Sessions Emperor
Ju d g e ’s contentions have no basis whatever in the law Baharali B isw as,

th a t  will be found in  the In d ian  Penal Code. N either o u m i^ J .
th e  In d ian  P enal Code nor the C rim inal Procedure
Code provides th a t  before a m agistrate  can enquire
in to  a  case under section 182 , In d ian  P enal Code, on
th e  com plaint of a police officer, the accused person
m ust have an opportunity  of proving his case. There
is  no such provision in  the law . Nor do I  th ink  th a t
such a  provision is necessary, for i t  is perfectly clear
th a t the accused person in  such a case would have an
am ple opportunity  of proving i t  when he would be
called on to enter tipon h is defence. Obviously, it
would be a waste of tim e to  allow the accused person
to  prove his case before he is called on to answ er
a  charge under section 182, In d ian  P enal Code.
T h a t would be to  g o  th rough the same operation 
twice. 1 am p repared  to say th a t i t  cannot be said 
fo r one moment th a t the m agistrate, in  refusing  to 
hold such an enquiry and in summoning the 
petitioner s tra ig h t away on the com plaint of the 
police officer, has not exercised a  sound discretion. I  
am equally p repared  to say th a t, even though the
m agistra te  has not exercised a sound jud ic ia l 
discretion, th a t  would not be an error of law. A t the 
h ighest, i t  m ight be an  e rro r of discretion and an 
e rro r of discretion, to my m ind, is not an  error of law.
T he Code does no t provide for any such enquiry or 
any such opportunity  being given to the accused 
person. I  always p refer the Code and, I  also find i t  
safer to be guided by the provisions of the Code and 
no t by the idiosyncrasies of individual judges.

The learned judge has relied upon two decisions of 
th is  Court in  support of. the view which he asked th is 
C ourt to take. One is the ca«e of Q u e e n  E m ’p r e s s  v.
S h a m  L a l l  (1), a  decision o f  th e  F u l l  Bench. I f  I  
understand th is  decision righ tly , w hat the F ull Bench 
would seem to lay down is th a t the m agistrate  should 
no t take cognisance of an  alleged olfence under
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Gumiluj J .

1930 sections 191 and 192, In d ian  Penal Code, u n til the 
Emperor alleged offender lias had  an  opportun ity  of supporting

Baharau Biswas, the Original charge or abandoning i t  in  due course
of law. T hat is not the same as to say th a t if  the  
m agistrate  does no t do so and the accused person is 
convicted th a t conviction is illegal. W ith  tne
greatest respect, I  would regard  the decision in  the 
case of Q.veen E m p r e s s  v. S h a m  L a l l  (1) as m erely 
laying down w hat a t the highest are really pious 
hopes. The other decision to which I  have been 
referred  is the case of I s s e r  v. K i n g - E v i ' p e r o r  (2V 
T h a t case does not, of course, lay  down tne
proposition th a t i f  a  person is convicted under section 
182, In d ian  P ena l Code, w ithout being allow ed a  
prelim inary  opportunity  of showing th a t h is case is 
true, th a t the conviction under section 182 is bad in  
law. W h at the learned Judges there rem ark  is as 
follows ; “In  our opinion they had a r ig h t to have 
“their case investigated and the tru th  o r fa lsity  of 
“the charge determ ined in  a proper tr ib u n a l.”
W ith  th a t proposition I  entirely  agree. Surely the
accused persons have a r ig h t to have the ir cases 
investigated and the tru th  or fa lsity  of the  charges 
determ ined in a p roper tribunal. I t  hard ly  required 
a  decision of th is  C ourt to  decide th is  somewhat 
elem entary proposition. This was done in the present 
case, because the case was heard judicially  loy the 
m agistra te  and the accused was convicted. I t  cannot, 
therefore, be said fo r one moment th a t the m agistra te  
has refused to take h is  evidence. As fa r  as I  can see, 
w hat the case of I s s e r  v. K i n g - E m p e r o r  (2) lays down 
is th a t the m agistrate must not refuse to take evidence 
of the accused person, w ith  which proposition I  
entirely  agree. In  the present case, as I  have alre? iy  
pointed out, the evidence adduced on behalf of the  
accused person was taken. Neither of these 
decisions lays down the proposition th a t a  conviction 
under section 182, Ind ian  Penal Code, is bad in  law , 
because the accused has been given no opportun ity  of 
showing whether his case is tru e  or false before he is
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p u t on his tr ia l. I  am p repared  to say th a t, in  view 
of the  express provisions of law, i t  would be very Empmr  
difficult for any C ourt to  lay  down any such BaMraii'Bisuxta. 
proposition. ''

The Reference is, therefore, rejected.

R e f e r e n c e  r e j e c t e d .

A. A.
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