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R A B IN D R A N A T H  C H A K R A B A R T I

V.

JN A N E N D R A M O IIA N  B H A D U R I*

Arbitration—A w ard—Settlement varying term/} o f award— Judginant—Dcore<
— Court—Jurisdic-tion— Nullity— ExRcuting court, powers of— JfSxacutioi
of award— Ind ian  Arbitration Act { IX  of 1S09), s. 15.

On. an awnrd boing filod by tho ai'bitrator on Uxo Original Sido of tin 
High Court, two potitioiis wfsro filod by tho pftrtios boforo thu Court c.ontttii;, 
ing ccrtnin torina of scttlernont ainoiigHt tliornsolvos, in iiciiordanfio witli vvhii;. 
tho piirfiles wantotl tlio award to bo variod, Thu loariiod Judge, tiiimnipon 
madu a doiiroc in whii’li it was ddolarcn.l tliat “ tlio said awjii-d an luociiiiod 
by tlio torms of sottloincnt oiiglit to ))o carripd into effect ” and ho “ ordoroi 
aiirl doerood (ic(iordiiigly.” Tliis df'itroo tlio oxooutiuK ooui't (lii Uooghlj 
rofiisod to exocuto, lioidiiif; it to bo a nullity.

Held fcliat, whon an award, is made under the Indiau Arbitration Act, 
tho court, after sati.sfying itsolf iis to its validity, will orilor it to bo liind,, 
and oxoKiitioii can bo takon on it an tlvoxigli it woro a dei'rno, but tho court 
can ijoither pvonoimca a judgment on it nor mako a dtscnjo.

Jnancndramohan Bhaduri V.  Annapzirna Vebi {\) loWowod.
Held, furthor, that whore a docroo prosentod for exooution was mad 

by a court, which apparently had no juriadiction, whothor poouniary o 
torritorial or in rospoot of tho judgmont-dobtors’ pori^oii, to niako the doorof 
tho executing court is entitled to refuse to execute it oti the ground that i 
was made without juriKdiution and that only within thcao narrow liinii 
tho executing court is authorised to question the validity of the docroo,

Gora Ohand Haidar v. PrafuUa Kumar Hoy (2) followed.
A decree passed iu oxceas of tho limits pre.soribod w ay ftlwo bo rogarclec 

as void on tho ground of lack of inhororLt juriBdifjtioii.
Bald, also, that treating tlw decree as a nullity, tho dcftroe l>i,>ing inorelj 

a suporimposition, unnecessary and void, atid tho award boing uudor sotjiiio" 
IS of the Act enforcoablo as a deoreo and having been roforroil to in tfc 
petition, for execution itself, this application for oxocution of that decrfj 
may, ixi substance, bo regarded as an application for oxocutioii of tho awai 
and the proceedings should be allowed to bo carriod on and bo doftlt wi# 
on thoir merits.

Hiild, in addition, that tho dscroe being void, tho provision in ed'iodulo f 
thereto (containing the torms of tho aforesaid settloniont) ooiuiot be execute 
as a provision contained in a decree, but, on  the other haiid, m ay be ploadc 
as an agreoinont in bar of tho execution.

♦Appeal from Original Order, No. 443 of 1929, against tho order of Gopft 
das Ghosh, Subordinate Judgo of Hooghly, dated Juno 29, 102S).

(1) (1937) 31 C, W. N. 517. (2) (1925) I. L. R. 53 Calc, 16ft.
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RabindranathJlOiaer. . Ohahraharti
The facts of the case, out of which this appeal v. 

arose, appear fully in the judgment under report mohm BhadwL 
herein.

R u p e n d 7 'a k u m a 7 '  M i t r a  (with him M a n i l a l  
B h a t t a c h a r y a )  for the appellant.

B i j a n k u m a r  M u k h e r j i  (with him A ' p u r h a d h a n  
M u k h e r j i )  for the respondent.

Gut . adv. mdt.

M ukherji and Guha JJ. This is an appeal by 
a decree-holder from an. order upholding the 
judgment-debtors’ objection under section 47, Civil 
Procedure Code, and dismissing the application for 
'execution. The court below has held that the decree 
.•sought to be executed was passed without jurisdiction 
and was, therefore, a nullity.

Disputes having arisen over the provisions of a 
will left by one Rajendralal Goswami, which was 
proved on the 19th December, 1917, there was an 
■arbitration held by the late Mr. B. Chakravarti under 
the Indian Arbitration Act, and Mr. Chakravarti 
made his award on the 29th July, 1918. On the 
award being filed, there were two petitions filed by 
the parties before the Court, the Original Side of the 
High Court, containing certain terms of settlement 
amongst themselves, in accordance with which the 
parties wanted the award to be varied- The learned 
Judge sitting on the Original tside, thereupon, made 
a decree, in which it was declared that “the said 
“award as modiiied by the terras of settlement ought 
‘"to be carried into effect” and he “ordered and 
“decreed accordingly.” This is the decree, which 
forms the subject-matter of the present execution.

The decree-holder is one Rabindranath 
Chakrabarti, who, at the date of the decree, was a.n 
infant under the age of 18 years, but has now 
attained majority. The contesting jildgment- 
debtors are Jnanendramohan Bhaduri and Girindra- 
nioHan Bhaduri, who were executors to the will and
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beneficiaries under i t  and  also pa rtie s  to  the  aw ard  
and  the  decree. I n  the  case of J n a n e n d r a n i o h a n  
B h a d u r i  v. A n n a ' p u r n a  D e b i  (1), which also arose 
from  the  same decree, i t  has been po in ted  ou t th a t, 
w hen an  aw ard  is m ade under the  In d ia n  A rb itra tio n  
A ct, the  court 'after sa tisfy in g  itse lf as to  its  valid ity , 
w ill order i t  to be filed and execution can be taken  on 
i t  as though i t  were a decree, but the  court can 
pronounce no judgm en t on i t  and  m ake no decree. 
The question, therefore, w hich arises a t  the  ou tse t; 
is w hether the executing court is com petent to  go 
behind the decree and , question its  valid ity . 
Connected w ith  th is  question is the question as to 
w hat is the true  charac te r of the decree; in  other, 
words, is the decree a  nu llity  ?

In  the  F ull Bench decision of th is  C ourt in  the 
case o f G o r a  C h a n d  H a i d a r  v. F r a f u l l a .  K u m a r  
R o y  (2), i t  was pointed ou t th a t  the correct view to 
take of the aforesaid  question was to hold th a t, whei'e 
a decree presented fo r execution was ma,de by a court, 
w hich apparen tly  had  no ju risd ic tion , w hether 
pecuniary  or te r r i to r ia l  or in  respect o f the judgm ent- 
debtora’ person, to  make the  decree, the executing 
court is en titled  to  refuse to  execute i t  on the  gi’ound 
th a t  i t  was made w ithou t ju r isd ic tio n ; and  th a t only 
w ith in  these narrow  lim its  the executing court is 
au thorised  to question the  valid ity  o f the  decree. In  
lay ing  down the lim its, as aforesaid , the  learned  
Ju d g es  were em phasising the d istinction  between the 
absolute lack of w h a t m ay be said to  be the inheren t 
ju risd iction  of a  court and  the irreg u la r or illegal 
exercise of th a t ju risd ic tion . T his d is tinc tion  has 
been clearly pointed out in  several decisions of th is 
C ourt, am ongst w hich may be re fe rred  the  cases of 
A  s h u t o s h  S i k d a r  v. B e h a r i  L a i  K i r t a n i a  (8), H r i d / i y  
N a t h  R o y  v. R a m  C h a n d r a  B a r n a  S a r m a  (4) and 
I s h a n  C h a n d r a  B a n i k y a  v. M o o m r a j  K h a n  (5). The 
lim its  prescribed in  ‘Go7'a C h a n d ' s  case (2) w ould,

(1) (1927) 31 C. W . N . 317. (3) (1907) 1. L. R . 36 Calo. 61, 73.
(2) (1925) I. L. B . 53 Calc. 160. (4) ^920) I . L. R . 48 Calc. 138.

(5) (1626) 30 0. W . N. 940.
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1930in  the case of a court of general ju risd ic tio n , exclude 
all bu t cases of absolute lack of inheren t ju risd ic tion ,
There may, however, be cases where the  court is a  v.
court of general jurisdiction^or wh&re being a  court mohan Bhaduri.
of general ju risd ic tio n  its  ju risd ic tio n  is lim ited  to
special purposes only. I n  those cases also, i t  m ay be
rig h tly  said th a t  the court has no inheren t ju risd ic tio n
over a p a rticu la r cause, though it  has ju risd ic tion ,
pecuniary, te rr ito ria l, as well as over the p a rtie s, or
th a t the ju risd ic tio n  of the  court is lim ited  in  a
p a rticu la r way. A  decree passed in  excess of the
lim its prescribed may also be regarded  as void on the
ground of lack of inheren t ju risd ic tion . I f  a  decree
for money is passed against an  in fa n t in  a
guard iansh ip  m atter, o r i f  a foreclosure decree is
made on an  app lica tion  for probate— though  such
th ings w ill hard ly  ever come fco pass—-it would be an
instance of the  form er k in d  of lack of in h eren t
jurisd iction . Sim ilarly , once a  cause is converted
in to  a  m atter under the In d ia n  A rb itra tio n  A ct, tlae
inherent ju risd ic tion , w hich the court of general
ju risd ic tion  possessed over it, is curta iled  and  the
court- re ta ins a  lim ited ju risd ic tion  only fo r the
purposes of supervision and control over the
proceedings of the a rb itra tio n , e .g . ,  of ap p o in ting  an
a rb itra to r, um pire or th ird  a rb i tr a to r ; of en larg ing
ih e  tim e fox an  aw ard ; o f rem itting  the  aw ard  or of
setting  i t  aside, and  so o n ; and i t  is th is  lim ited
ju risd ic tion  only th a t  i t  exercises so long as the  m atte r
rem ains as one under th e  said  A ct. I t  h as  no
jurisd ic tion  to  tre a t  the  cause as a su it pending
before it, as one on w hich i t  can pass a  judgm ent or
make a decree. In  th is  view, i t  m ay no t unreasonably
be held th a t the decree under execution w as no t the
resu lt of a mere irreg u la r or illegal exercise of the
court’s ju risd ic tion  in  the shape of the  adoption  of
a wrong procedure, bu t w as one m ade in  excess of the
inheren t ju risd ic tion  o f the  court. T he executing
court, in  our judgm ent, w as com petent to  t r e a t  the
decree as a  nu llity  and  in  doing so w as well w ith in
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the s p ir it  of the F u ll Bench decision in G o r a  C h a n d ’s  
case (1) re ferred  to above.

T rea tin g  the decree , as a  nu llity , the  question 
arises as to ■whether tfee decree-holder is en titled  to  
proceed w ith  the  execution as on the awa.rd. I t  
appears  th a t  in  the case o f ano ther decree-holder 
ag-ainst the  same executors, execution as upon the 
aw ard  has been p erm itted  by th is  C ourt [See 
G a n e n d r a  M o h a n  B h a d u r i  v. B h a v a n i  C h a m n  
C h a k r a v a r t i  (2)]. The decree being m erely a 
superim position , unnecessary and  void, and th e  aw ard  
being under section 15 of the A ct enforceable as a 
decree and hav ing  been re fe rred  to in  the pe titio n  for 
execution itse lf, the ap p lica tion  may, in  substance, 
be regarded  as an  app lication  fo r execution of the 
aw ard. The facts have to be investigated  a  little  
fu r th e r  in  07xler to d e c id e  w hether th is should be 
p e rm itte d . '

The provisions, in  respect of which execution has 
been applied  for, are  said , in  the  app lication  for 
execiition, to be contained in  paragra,phs 6 an d  10 of 
the awai'd. Connected therew ith  is a fu r th e r  
provision contained in  clause 5 of the term s of 
settlem ent, wdTiich are annexure schedule B to  the 
decree. The decree being void, the said provision 
cannot he executed as a  provision contained in  a 
decree, but, on the o ther hand , m ay be pleaded as an 
agreem ent in  bar of the execution. The prayers in. 
the  execution petition  w^ere for delivery of possession 

, of certain  immoveable properties and  a  life  policy a,nd 
documents re la tin g  to  the sa id  p roperties, fo r 
ad justm en t of accounts by appoin tm ent of a 
commissioner, and for enforcem ent of such delivery 
and  rendering  of accounts by a rre s t of the judgm ent- 
debtors, if  necessary. I t  was also prayed th a t  leave 
m igh t be reserved to  the  decree-holder fo r fresh 
execution fo r the purpose of realisa tion  of the money, 
w hich would be found due on the tak in g  of accoun.ts. 
Now, p a ra g rap h  6 of the aw ard  directed the executors

<1) (,102S) I. L. B . 63 Calc. 1C6. (2) (1939) 34 C. W. N. 208, 271,
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C h ak rab arti, the fa th e r and  n a tu ra l g u a rd ian  of 
R ab in d ran a th  C hakrabarti, who was then  a m inor, or 
such other g u ard ian  as m igh t be appoin ted  fo r him mohan Bhaduri.

by the  court, the properties in  schedule g a  a ttached  to 
the  aw ard  together w ith  all accounts from  the date  
o f the te s ta to r’s death  u n til the date w hen the  
accounts are rendered, and  also the documents and  
papers  re la ting  to  the said  properties, sub ject to 
certa in  reservations. S im ilar directions were also 
given in  th a t p a ra g rap h  w ith  regard  to the  life  
policy. There are directions in th a t p a ra g rap h  as 
well as in  p a ra g rap h  10 of the aw ard  as to  how the  
accounts were to be ad ju sted  and the liab ilities of the 
executors were to  be ascertained, In  p a ra g rap h  6, 
i t  was fu rth e r provided th a t B haw anicharan  
C h ak rab a rti or any other guard ian , whom the  court 
m igh t appoin t, would m ake over the p ro perties  w ith  
p roper accounts to R ab in d ran a th  C h ak rab arti on the 
la t te r  a tta in in g  m ajority . T he directions, therefore , 
were substantially  for delivery of the said  p roperties 
an d  accounts to R ab in d ran a th  C h ak rab arti and  such 
delivery was to be taken  on his behalf, because of his 
m inority, by h is fa th e r and n a tu ra l g u a rd ian  
B haw anicharan  C h ak rab arti or by the person, if  any, 
who m ight be appoin ted  as h is g uard ian  by the C ourt.
W e do not see why, on a tta in in g  m ajority , 
R ab in d ran a th  C h ak rab arti should no t be en titled  to 
have -v^hat the aw.ard directed  for h is benefit, provided 
of course th a t  the directions have no t been already 
carried  out. A s^regards the  provision contained in  
clause 5 of the term s of settlem ent m entioned above 
th a t  the properties in  schedule g a  as d irected in  
p a rag rap h  6 o f the aw ard  were to be m ade over to  
B haw anicharan  C hak rab arti, the fa th e r  and  n a tu ra l 
g u a rd ian  of R ab in d ran a th  C hak rabarti, on his giving 
security  for Rs. 12,000, we do not see how th is 
agreem ent can stan d  in  the  w ay of the  decree-holder, 
if , in  po in t of fact, the  p roperties have not been so ' 
m ade over.
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' The resu lt is th a t, in  our opinion, the view  tak en  
by the court below is no t correct. We, accordingly, 
■allow the  appeal, and, se tting  aside the order appealed, 
from , d irect th a t  the execution pe titio n  be en te rta in ed  
as an app lication  for execution of the  awa,rd and  th a t  
the proceedings, be allowed to be carried on and be 
dealt w ith  on th e ir m erits. The ap p ellan t w ill be 
en titled  to his costs in  the  appeal, hearing-fee being 
assessed a t 5 gold mohurs-

A p 'p e a l  a l l o w e d .
G. s.


