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Bengal Tenancy—Proceedings under s. 108 for reviting orders in  nuits covered 
by ss. '105 and lOaA commenceA w ithin 12 monthu from  the date of the 
same without hringing on the record the heir» of a deceased party  to the 
order, i f  valid— Bengal Tenancy Act ( V I I I  of ISSS), ss. lO-l, 105A, 107, 
108, 115G— High Court’s power qf aiiperintendencB— Government of 
In d ia  Act (5 & 6 Oeo. V. o, 61,; 0 & 7  Qeo. V. c. 37 and  9 & 10 Oeo, V, 
e. 101).

Where, in a ease covered by sections 105 and 105A of-the Bengal Tenancy 
Act, the plaiiitift-landlord died, after the decision of the revenue oflxoer, and, 
ihereafter, without bringing on the record the heirs of the deceased plaintiS- 
landlord within 12 months from the date of the said decision, the settlement 
oHicer started pi-oceedinga under section 108 of the Bengal Tenancy A c t : 

held that the said proceedings luider section 108 were invalid.
Under section 107 of the Government of India Aet the High Court has 

power to set aside aa order of a Special Judge, even in a ease where no 
appeal lies.

Second A ppeal by the plaintiffs-appellanfcs.

The m ateria l facts w ill ap p ea r from  th e ir  
L ordsh ips’ judgm ent.

N a r e n d r a o h m d r a  B a m  and  N a l i n c h a n d r a  P a l  for 
the appellan ts.

B h u d h a r  H a i d a r  fo r the  respondents.

C u r .  a d v .  v u l t .

Ghosb and P earson  J J .  The facts g iving rise  to 
these appeals, shortly  s ta ted , a re  as fo llo w : R a ja  
K rishnadas L aha was the  owner of certa in  p ro perties  
in  the  d is tric t of Jessore. There w ere settlem ent 
proceedings sometime ago and. a  record-of-rights w as

^Appeals from Appellate Deorcea, Nos. 656 to 658 of 1929, against the 
decree of R. 0. Sen, Special Judge of Jesaore, dated Aug. 4, 1928, reversing 
the decrees of Pramadaranjan Das Gupta, Assistant Settlement Olfiaer of 
Jessore, dated Aug. 28, 1926.
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1930 preparetl- T hereafte r, there  were cases under- 
sectioxia 105 and 105A of the B engal Tenancy A ct a,t. 
the  instance of the hindlord , the  resu lt of w hich was. 
th a t  certa in  hinds were held to be m 4 l  or reut-j.)aying. 
The date of the decision in  the 105 and 105A cases is 
the  13th A ugust, 1924. U nder section 107 of tlie 
B engal Tenancy A ct, the  decision in  the  said  cases, 
had  the force and effect of a  decree of a civi] court in 
a  su it between, the pa,rties, subject, h<,)wever, to the 
})rovisiona of section lOS and  section oi' tlie.
B engal Tenancy Act. R a ja  K rishnadas Lalui died 
on the 16th November, 1924, b u t it  a|)pea,rs tlu it the 
fac t of h is death  was no t known to the settlem ent 
au thorities. A proceeding under se(!tion lOH w as 
draw n up by the Settlem ent Officer fo r rev ising  the  
orders under sec.tions 105 and  105A of the Bongul 
Tenancy A ct. I'he  date  of the  in itia tion  of tlu s 
proceeding is the 20th November, 1!)24. I t  a p p c i i r s  
th a t  the heirs of R a ja  K rish n ad as  Lalia, were not 
b ronght on the record w hen the  proceeding was 
in itia ted . Now, section 108 of tlie Ik^ngal T enancy
A,ct run.s as follows —

“A ny revenue officer especially  em powered by the 
“Local Governm ent in  th is  behalf, may, on applica.tion 
“o-r of h is  own motion, w ith in  twelve m onths from  the- 
“m aking  of any order or decision under section 105, 
“ section 105A, section 106 or section 107, revise the 
“same, w hether i t  was m ade by him self o r by any 
“other revenue officer, b u t not so 'as' to  affect any  order' 
“passed or decree made under section, 115C. P rovided  
“th a t  no stich order or decision shall be so revised i f  
“an appeal from i t  has been filed under section 1150 
“or u n til reasonable notice has been given to  th e  
“parties  concerned to  ap p ear an d  be h ea rd  in  the 
“m a tte r.”

F o r certa in  reasons, recorded in  his order, dated  
the 8 th  Jan u a ry , 1925, M r. Fawcua, the Settlem ent 
Officer, revised the order under sections 105 and  105A 
and set aside the same. T his was done as s ta ted  
above, w ithout b ring ing  on the record the  heirs o f  
R a ja  K rishnadas L aha. The m atte r then came before^,
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the Special Jud g e, on appeal by the heirs  of R a ja  
K rishnadas Laha. The Special Judge  held, by his 
order, dated the 29th A p ril, 1926, th a t  the  Settlem ent 
Officer’s order, dated the  8th Jan u a ry , 1925, was 
en tire ly  u l t r a  v i r e s ,  as i t  w as passed w ithou t notice 
to the parties  re fe rred  to in  section 108 of the  B engal 
Tenancy Act. The Settlem ent Officer, thereupon, 
rem anded the case to the lower court fo r re-hearing  
a f te r  due notice to the p a rtie s  interested. The m a tte r 
then came before the A ssis tan t Settlem ent Officer on 
the  28 th  A ugust, 1926. The heirs  of R a ja  
K rishnadas L aha had  not even then been brought on 
the record in  place of th e  deceased and  the A ssis tan t 
Settlem ent Officer held th a t  the tim e m entioned in  
section 108 having long elapsed and  no steps hav ing  
been taken  to b ring  the heirs o f the deceased on the 
record , the  proceeding under section 108 m ust fail 
and th a t  the o rig inal order or orders under sections 
105 and 105Atof the B engal Tenancy A ct m ust s tand . 
There was a  fu r th e r appeal to  the Special Ju d g e  of 
Jessore and th a t officer has now held th a t  the 
proceeding under section 108 of the B engal Tenancy 
A ct hav ing  been s ta rted  on the in itia tiv e  of the  
Settlem ent Officer, i t  is sufficient if  such proceeding 
has been s tarted  w ith in  a period of twelve m onths 
from  the date  of the o rder or orders under sections 
105 and 105A  of the B engal Tenancy A ct. The 
Special Ju d g e  observed as follows :—

“ It is nowhere laid down that a case under section 108, Bengal Tenancy 
Act, is to he lireated as a suit. T, therefore, think that it  is enough, for the 
purpose of section 108 of the Bengal Tenancy Act, if the proceedings for the 
revision of the decision are started (either on the application of the party or 
on the motion of the Settlement Oftieer liimself) within 12 months from the 
date of the decision. The question of bringing parties on record hardly 
arises. All that is required by the section is that a reasonable notice is to 
be given to the parties and for that there is no law of limitation. In the 
present case, whichever date may be taken as the date of the inception of 
the proceedings under section 108 of the Bengal Tenancy Act, whether it was 
29th November, 1924, when the Assistant Settlement Officer decided to  send 
up the case to the Settlement Officer or the date of the decision of the 
Settlement Officer himself, it was within 12 months from the date of the 
decision, under sections 105 and 105A- of the Bengal Tenancy Act. Cases 
under section 108 of the Bengal 'J'enancy Act are not, in  m y opinion, guits 
at any stage.’’
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On behalf of the appellants, who a re  the he irs  of 
late R aj a K rishnadas L aha (and who i t  may be noted 
have not yet been substitu ted  on the record of the 
original case) it has been contended by M r. B asu th a t, 
in circum stances such as these, although the 
Settlem ent Officer may in itia te  a  proceeding under 
section 108 of the B engal Tenancy A ct w ithou t 
b ringing  on the record the heirs  of a  deceased party , 
he m ust b rin g  on the record such he irs  w ith in  the 
period m entioned in  the section itself. I n  other 
words, i t  is contended th a t w here the  Settlem ent 
Officer is unaw are o f the fa c t of the death  of a  p a rty  
in terested, he m ay no douht s ta r t  the  proceeding 
under section 108 w ithout b ring ing  on the record a t 
the moment the heirs of the deceased p a rty , b u t he 
must, in  order to make, the proceeding eii'ective ag a in st 
the p a rtie s  in terested , b rin g  on the record the heirs 
of the deceased p a rty  w ith in  12 m onths from  the date 
of the o rig inal order under sections 105 and 105A. 
In  th is  case, th is  not having  been done, M r. B asu  
contends th a t  the en tire  proceedings under 'section 
108 are, having  regard  to the  events w hich have 
happened, en tire ly  invalid  a n d  th a t  the  o rig inal b rder 
or orders under sections 105 and  105A of the B engal 
Tenancy A ct cannot be questioned and  th a t they 
should re ta in  tho force and e fe c t of a decree of a  civil 
court in  a su it between the parties.

W e are of opinion th a t, on tho fac ts  a |)pearing  
on the  record, Mr. Basu’s contention is sound and m ust 
be given effect to. The proceedings m ust be in s titu ted  
w ith in  12 months, as required  by section 108, bu t th a t 
means valid  proceedings m ust be in s titu ted  w ith in  
th a t period. Now, i t  is elem entary th a t  proceedings 
against a dead man are not valid. I t  follows, 
therefore, th a t, i n  th is  case, a t  no po in t of tim e w ith in  
the said  period of 12 months, were any valid  
proceedings in s titu ted  under section 108.

W e are not inclined to  hold th a t there  is no appeal 
in th is  case, as has been contended by the respondents. 
B u t be th a t  as i t  may, i t  is not necessary to pursue 
the m atter, because th is is clearly a  ease, where, in  the



exercise of our powers of superintendence undtjr 
section 107 of the Government of India Act, we ean 
set aside the order of the Special Judge dated the 
4th August, 1928, and restore the order of the 
Settlement Officer, dated the 28th August, 1926, and 
we, accordinglyj do so. The result is that these 
appeals are ■allo'wed with costs.

A 'p 'pea ls  a l l o w e d -
A. K. D .
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