
ORIGINAL CIVIL.

946 INDIAN LAW REPORTS. [VOL. LVIIL

Bnforo BucVlanrl J .
1920

In re KHARKHAREE COLLIERIES, LTD.*

Company— W inding-up— Liquidator and recdver, aompetition bEtwecn—  
Meajiinr/ of the, luord “ assets ”— In d ia n  Companies Aci (V II  of IS 13),
.V. 1 7 5  ( 6 ) .

TJio intoution of aub-aection (G) o£ aeetioii 175 of the Indian Companies 
Act is to avoid any question of competition between a receiver and an official 
liquidator and to construe it in such a way as to give proferen.ce to a re«6i\’er, 
appointetl in siiit brought by a sooiired creditor, would defeat its apparent 
obj ect.

WViurc there is a question of competition between a liquidator and a 
receiver appointed by the coiu't, at the instance of dobcnturo-holdors or 
niortgagQCs, the court will ordinarily, in the exorcise o£ its discrutiou, give 
proforenco to the lic|uidator.

In re Jos/tKU Lim ited, Jiarnoj v. .Joshua Stubhn, Limited (1)
followed.

Setnhh. The word “ nsscts ” in section IT.T (S) of the Indian Companies 
Act; must moiin tjie assets of the company, though subject to a ohfti’go, of 
which the timount duĉ  to the inortgasee lias 3'et to be uscortainod.

A pplication by mortgagees.
The Kharkharee Collieries were mortgaged to a 

joint family, of which. Ray Mukundlal was the 
kartd,. There was a subsequent mortgage in favour 
of Ray Saheb Harkissendas. The first mortgagees 
filed a mortgage suit in the court a t Dhanbad and, on 
the 23rd March, 1929, applied for appointment of a 
receiver- This application was kept on the file, 
pending the hearing of the suit.

On the 6th May, 1929, a winding-up petition was 
presented in the High Court and, on the same day, 
Mr. A. N. Ray was appointed provisional liquidator. 
On the 11th May, Ray furnished security and he took 
possession of the property on the 19th May, 1929.

On the 24th May, 1929, the court at Dhanbad 
made an order appointing a receiver, and, on the 6th 
June, the name of the receiver was finally 'accepted,

*Ordinary Original Civil Jurisdiction.

(1) [1891] 1 Ch. 473.



On the 10th June^ the company was ordered to be
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wound up and Ray was appointed official liquidator,

P. C. Gliose for the petitioners. My client is a 
secured creditor and, as such, he is entitled to proceed 
with the suit. In re David Lloyd & Co. Lloyd v. 
David Lloyd & Co. (1). A secured creditor is' entitled 
to have his security realised and to have his own 
receiver there. He is not concerned with the 
appointment of a liquidator-

The colliery cannot be said to be an asset of the 
company, as the company has merely a right of 
redemption. In re Henry Pound, Son, & Hutchins 
(2).

Susil Sen for the Official Liquidator. I  do not 
dispute the plaintiff’s right to proceed with the suit.

But, under the Indian Companies Act, no receiver 
can be appointed of property in the possession of a 
liquidator. See section 175. This is a departure 
from the English statute and the matter has been 
decided by Costello J. in Baldeodas Rameswar v. 
Cook & Co., Ld. (3). The decision of Costello J. has 
been confirmed by the appeal court.

Further, even under the English law, the tendency 
of the court is to appoint, if necessary, the same 
person as liquidator and receiver. I t is unreasonable 
that there should be two persons acting really for the 
same purpose. Cam'pbell v. Compagnie Generate de 
Bellegarde- In re Compagnie Generate de BeUegarde 
(4), British Linen Company v. South American and 
Mexican Company (5), In re Joshua Stuhhs, Limited. 
Barney v. Joshua Stubbs, Limited (6), Tottenham v. 
Swansea Zinc Ore Comf any, Limited (7), Perry v. 
Oriental Hotels Company (8).

Even if the receiver has been previously appointed, 
he will be displaced. Campbell v. Comfagnie 
Generate de Bellegarde. In re Compagnie G&nerale

(1) (1877) 0 Ch. D. 339. (4) (1876) 2 Ch. D. 181.
(2) (1889) 42 Ch. D . 402. (5) [1894] 1 Ch. 108.
(3) (1927) Suit Nos. 2314 and 2379 (6\ [1801] 1 Ch. 475.

of 1923, decided on 7th July. (7) (1884) 51 L. T. 61,
(8) (1870) L. E . 6 Ch. 420.



1929 de Bellegarde (1), Davis v. House Imfrovement
i^ e  Suf^yly Association. In  re House Improvement

oai'Ufî '̂ Lid. Svi]rphj Association (2).

B uckland J. Tbis is an application made in the 
matter of the Kharkharee Collieries, Limited, in 
liquidation, by certain secured creditors, who' have 
filed a suit in the court of the Subordinate Judge at 
Dhanbad on thfeir mortgage of the properties of the 
company, for leave to proceed with the suit and for 
an order that the official liquidator do make over to 
the receiver appointed in that suit, the properties 
mortgaged, of which he is in possession. The suit 
was filed on the 22nd March, 1929, and the winding- 
up order was made by this Court on the 10th June.

The winding-up order having been made, section 
171 would apply and no suit or other proceeding may 
be proceeded with against the company, except by the 
leave of the court.

As regards proceeding with the suit, no objection 
has been made. The petitioners are secured creditors, 
and it may be convenient that the amount due to 
them upon their mortgage should be ascertained in 
the suit which is in progress. The mortgage, I 
should mention, was not created by the company 
but was already in existence at the time when the 
company acquired the property and did so subject 
to such mortgage.

The receiver was appointed on the 24th May last. 
I t  appears that while the petition to wind up the 
company, which was presented early in May, was 
pending, an order was made which took effect on the 
11th May, provisionally appointing an official 
liquidator, and I apprehend that the official 
liquidator, who is now in possession of the property, 
took it into his charge shortly after the order was 
made, as it is now in his possession. How, in those 
circumstances, having regard to the provisions of 
section 175 (6) of the Indian Companies Act the 
receiver came to be appointed is not clear. I  do not

(1) (1876) 2 Oh. D. 181. (2) [1885] W. N . 51.
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please read “Pannalal Lala v, Abdul Gani aiwl
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34 C. W. 321.”
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know, however, that the application requires that X 
should construe that section, but if it should be 
necessary, I  am not impressed with the argument that 
the word “assets” means the assets of the company, 
and that property which is subject to a charge, 
cannot be within the section as not being assets of the 
company. I t  appears to me that the assets in this 
case are and must be held to be assets of the company, 
though subject to a charge, of which the amount due 
-to the mortgagee has yet to be ascertained, a, view ior 
which support is to be found in a pasKsage of the 
judgment of Lindley L. J. in the case to wiiieli J. 
shall refer later. The sub-section, is one which is' not, 
.as are very many of the sections of the Indian 
Companies Act, taken from the Companies Consoli­
dation Act of 1908, and therefore English 
■authorities in which it has been interpreted are not 
available. I t  is, however, very definite and clear, 
and I apprehend that its intention is to avoid, any 
question of competition between a receiver and an 
official liquidator, and to construe it in such a way as 
to give preference to a receiver appointed in a, suit 
Ibrought by a secured creditor w'ould result in defeating 
its apparent object.

My learned brother, Mr. Justice Costello, by an 
ordet made in suit Baldeodas Rames^var v. Cook d’: 
Co., Ld- (!) held that this sub-section precluded him 
from appointing a receiver to oust the possession of 
the liquidator at the instance of a secured creditor. 
I have been informed that that order was affirmed on 
appeal.

I  doubt whether this section need be considered, 
and I  think I  should find myself on more solid ground 
in basing myself upon the principle of In  re 
■Joshua Stubbs, LtTnitsd- jBttTnoy v. Joshuct, St%hhs  ̂
Limited (2), from which it appears that where there 
is a question of competition between a liquidator 
and a receiver appointed by the court at the instance 
of the debenture holders or mortgagees, the court will

(I) (1927) SnitNoa. 2314 of 1923 (2) [1891] I Ch. 4,75. 
and 2379 of 1923, decided oa 
7th Jvily.
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Buekland J ,

ordinarily, in the exercise of its discretion, give 
preference to' tlie liquidator.

In my judgment, the application so far as it asks 
for leave to' proceed with the suit may be allowed, but 
so far as it relates to possession by the receiver it 
should be refused.

As regards costs, it is true that the applicant has 
had to apply for leave to proceed with the suit, but 
it is not that which has stimiilaXed opposition on the 
part of the liquidator. The applicant must pay the 
liquidator’s costs.

Co.
Attorneys for petitioner: Manuel Agarwalla & 

Attorneys for official liquidator : Butt & Sen.

S. M.


