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Nov. 27.

Before. 0 . C. Ohose and Pearson J J .

SUDARSAN PODDAR
V.

MANINDRACHANDRA PAL*.

Execution of Decree—Attachmenl— Prelim inary dearm in partition suit,
i f  money-decrce— Such decrec i f  saleable— Cocfe of Civil Proccdura (Act
V  of 190S), O. X X I ,  r. SS, sub-cluuses (7), (2), (3).

Order X X I, rule 53 of the Code of Civil Proeeduro, provides tw o ways of 
executing deorecs by attaolimont of ofchor Jocrucis jjassed in favour of the 
judgment-dobtor by otlier c o iir tB  or by tho s a r n o  court : (1) If the attached 
(loereo is a monoy docrao pasaod by anothoi- court, thon, by the combined 
operation of Order X X I, rule 53, suV )-c1b.uso8 (1) a»tl (2 ) , the attached 
decroo is nofc wold as a saloablo i)rop(srty, but it is oxociitod under sub- 
clauao (2) by roalising the not proooods in satisfaction of the oxoci.jtion 
creditor’s <!ooree : (2) If t]io attached decree is not one for money, then 
Order X X I, rulo 53, sxib-ohinBo {4) applies, and the attached deoroe is to bo 
sold in execution like aiiy other saleable property.

A preliminary dccrco in the ordinary form in a partition suit, having 
merely doclared thu shares of the co-sharora in the proiJo rty under partition 
is not a money decree as eontomplatod by Order X X I, rule fl3, sub-olanso (J) 
of the Code of Civil I’rocettec, and is liable to bo attached and s o ld  in exoou- 
tion as a saleable property xmdor Order X X I, I’ule 63, sub-ulauso ( i)  of the said 
Code.

Second A ppeal by the defendant.
The facts have been fully set out in the Judgment.
N. N. Sircar, Advocate-General, Saratchandra 

Basak, Rajendrachandm G^iha an.d Bhagirathchmdra 
Das for the appellant.

Gunadacharan Sen, Jitendrakumar Sen G ufta  and 
Satyacharan Pal for the respondents.

C. C. Ghose and P earson J J . The facts giving 
rise to this appeal are of a somewhat complicated 
nature and it is, therefore, necessary to set them out 
briefly for the purpose of understanding what is said

*Appealfrom AppoUate Decree, No. 1038 of 1929, against the decree of 
E. K. Mitra, Additional District Judge of Daooa, dated Oct. 4, 1928, afSrming 
the decree of Natabihari Ohosh, Subordinate Judge of Dacca, dated Aug. 
16,1926,
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hereafter. I t appears that there was a partition suit 
between certain co-sharers, one of whom was named 
Mathuranath Poddar. That was suit No. 6 of 1913. 
In that suit, the preliminary decree for partition was 
made on the 15th September, 1914. The preliminary 
decree is not before ua, but the learned advocates on 
both sides are agreed that it was in the ordinary form, 
that is, it declared the shares of the parties and gave 
direction for partition by metes and bounds. The 
final decree in the partition suit was made on the 18th 
December, 1917. I t appears that, under the terms 
of the final decree, the said co-sharer Mathuranath 
was held to be entitled to certain immovable properties 
and was further held to be entitled to a sum of money, 
namely, Rs. 10,573 odd annas. Although the final 
decree was made so far back as the 18th December, 
1917, it appears that the final decree was not drawn 
up till the 9th December, 1918.

Meanwhile, one Sudarsan Poddar, who is defend-^ 
ant No. 1 in the suit, out of which this appeal has 
arisen, and who is the appellant before us, instituted 
a suit, being suit No. 70 of 1916 in the Court of the 
4th Subordinate Judge of Dacca, against Mathura
nath and others. But this suit was transferred to 
the 5th Subordinate Judge and was numbered 99 of 
1917. I t  appears that Sudarsan Poddar attached 
the right, title and interest of Mathuranath in the 
said properties before judgment on the 10th May, 
1916. He subsequently obtained a decree against 
Mathuranath and others.

The plaintiffs in the present suit, Shananda- 
chandra Pal and others, instituted a suit, being 
Suit No. 459 of 1917 in the Eirst Subordinate Judge’s 
Court at Dacca, for recovery of certain moneys 
against Mathuranath and others. The suit was 
decreed on the 15th April, 1918.

I t  appears that Sudarsan Poddar, in execution of 
the decree in Suit No. 99 of 1917, proceeded to 
execute the decree that he had obtained by attachliient
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of the right, title aud interest of his jiidgment- 
debtory, namely Matluiranath and others, in the 
properties referred to in the preliminary decree in 
the said partition suit, while the present plaintiffs, 
Slianandaclian.dra Pal and others, proceeded to 
execute their decree in Suit No. 459 of 1917 by 
attaching the money portion payable to their 
judgment-debtors namely, Mathuraiiath and others, 
under the final decree iu the said partition suit. The 
question that calls for our determination is whether 
the sale of the right, title and interest of the 
judgment-debtors at the instance of Sudarsan Poddar, 
as declared by tlie preliminary decree, was a valid 
sale or not. AVe are not concerned in this appeal 
with the determination of the question as to whether 
the attachment of the money portion paybl© to the 
judgment-debtors under the final decree for partition 
at the instance of the present plaintiffs was good or 
whether the subsequent proceedings taken by the 

“present plaintiffs were in order. This question must 
be determined in some other proceeding.

On behalf of the appellant, Sudarsan Poddar, it 
has been contended by the learned Advocate-General 
that, if one examines the provisions of Order XXI, 
rule 53, Civil Procedure Code, it becomes clear at 
once, having regard to the nature of the decree which 
was sought to be attached at the instance of his client, 
that it was not a money decree sim'pUciter^ but it was 
a decree of the nature referred to in sub-section (4) 
of Order XXI, rule 53; in other words, the contention 
is that if the court is satisfied that it could not 
possibly come within Order XXI, rule 53(1), but can 
properly come within Order XXI, rule 52(4), then it 
follows, as a natural and logical corollary, that the 
subsequent proceedings, namely, the sale of the right, 
title and interest of the judgm:ent-debtors of Sudarsan 
in the properties which were the subject matter of 
the preliminary decree in the partition suit must be 
held to be valid. Now, all that the preliminary decree 
laid down was that certain people, who were
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interested in certain properties as co-sharers, were 
entitled to certain sliares. These become ascertainable 
and become ascertained after the preliminary decree 
had been worked out and after the final decree had 
been pronounced. I t  is clear, therefore, that the 
decree sought to be attached, and which was attached 
at the instance of Sudarsan, was not a money decree. 
I f  that is so, then we have next to proceed to ascertain 
whether it can come within Order XXI, rule 53(4). 
Now there are two ways of executing decrees obtained 
by a decree-holder by attachment of other decrees 
passed by other courts or by the same court. Those 
two ways are indicated in Order XXI, rule 53. If  
it is a money decree, and if the decree is one which is 
passed by another court, then, by the combined 
operation of Order XXI, rules 53(1) and {2), the 
decree which is attached is not sold as a saleable 
property; the decree which is attached is executed 
in terms of sub-clause {2) by realising the net proceeds 
in satisfaction of the decree sought to be executed. 
If, however, the decree is not one for money, then 
sub-clause (4) is attracted and the procedure laid down 
in sub-clause (4) has got to be followed—in other 
words the attached decree is sold like any other 
saleable property. There cannot be much doubt, on 
the facts found, that the decree which was attached, 
at the instance of Sudarsan, was not a decree for 
money and that, therefore, the procedure adopted by 
him, namely, that he sold the decree in execution 
proceedings like any other saleable property was the 
correct procedure under the law. That being so, it 
would appear that the sale cannot be set aside on the 
ground that the correct procedure had not been 
followed.
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In our opinion, the learned Additional District 
Judge was clearly in error in saying that sub-clause 
{!) of rule 53 was applicable to the decree sought to 
be attached at the instance of Sudarsan. At th€i 'tim^ 
when the right, title and interest of Sudaraan’s 
judgment-debtors under the preliminary decree ; |
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sold, tlie said right, title and interest had become 
ascertained by virtue of the final decree having been 
passed then. The decrce-holder, Sudarsan, was, 
theirefore, entitled to sell wliat h;id by then become 
ascertained. On all these gr'ounds, we are of opinion 
that the sale of Sudarsan’s judgment-debtors’ property- 
under the preliminary decrec in the partition 
snit in execution ot the decree obtained by Sudarsan 
in Suit No. 99 of 1917 was a valid sale held in strict 
compliance with the pi’ovisions of the law and cannot 
be attacked in the ma.nner sought to be employed liy 
the present plaintiffs. But it may be noticed that 
the present plaintiffs’ ease was that the decree itself, 
namely, the decree in Suit No. 99 of 1917 was a 
collusive and fraudulent decree. On that point, the 
lower appellate court has come to a, distinct finding of 
fact that the decree was not a collusive decree, nor a 
fraudulent one, Therefore, the basis of the prayer of 
the present plaintiffs in the present suit that such a 
decree was null and void and inoperative as against 
them is clearly gone. I t  follows, therefore, that the 
appellant is clearly entitled to succeed in this appeal 
and the appeal must be allowed.

Mr. Sen, who appears for the present plaintiffs, 
wishes to safeguard, the position of his clients in 
manner following. He states that his clients in 
execution of their decree in Suit No. 459 of 1917, 
had attached the money portion payble to his 
judgment-debtors,, Mathuranath and others, under 
the final decree in the partition suit and that 
nothing that we might say in disposing of this appeal 
might be construed to infringe in any way the rights 
acquired by his clients under the decree in Suit No. 
459 of 1917 or in the execution proceedings following 
thereafter. We need hardly observe that nothing 
that has been said by us heretofore can possibly have 
that meaning.

The defendants respondents Nos. 4 to 8 appear 
through a separate advocate and they inform tis that 
they had purchased at a private sale the iiiterest Of
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Sudarsan’s judgment-debtors in the decree in the 
said partition suit. Whatever rights might have been 
acquired by these defendants Nos. -1 to 8 at the said 
sale, if s.uch sale did take place, is not a matter of any 
concern to the appellant in the present appeal and 
we, therefore, refrain from dwelling thereon. Further, 
it must be distinctly understood that we are
not dealing with any question of priorities as between 
rival decree-holders.

In  the result the appeal is allowed and the 
plaintiffs' suit is dismissed with costa in all courts.

A'p'peal allowed.
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