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Riiteivtr -Public Officer— Notice oj suit—-Notice of application to sue— Difference 
between the two—Notice, want of—Plaint, rejection of— Code of Civil 
Procedure (Act y  of ISOS), s. Si) ; 0 . X L I ,  r. 1, cl. (d) ; 0. X L V I J l ,  r. 2.

A rooen’er, aippoiated under Order XL, rule 1 oi' tho Code of t.Uvil Procedure 
and  (.111 whom tho powers referred to in  clause (d) of tlia t rule liave been 
conferred, is a  public ofKcer.

The word “ oaj)eeia.lly ” docs no t suggest th a t tlie appoijitm ent spoken of 
in t.lio definition must bo for a particular class of duties luid not liutieK of a 
like niUure as regards -.i pai'tiieiilar m atter.

Notice of a suii ik entirely different from notice of an applieation for leave 
to  Hue.

'r h e  wi>r(ln <if .seel.ion St), iin to )lo w  the notice is to  be .served, are also 
manclator'y and not eoutroUed iiy the [jrovisioii contained in Order X LV III, 
rulo 2, wbieh should bo road as .subject to the H])ecial profodin'e a.s to 
Rorvieo contained in section 80 itself. .

Seeing th a t section SO of tho Code itself provideti th a t tlie p lain t sbali 
contain a  statem ent as to tho notice, it  is the du ty  of the court to  look into 
tho p lain t and, •when, on the face of it, there is no averinont an to  service of the 
notice, the oonrt shotild hold th a t tho isuit is one which could no t bo institut ed 
and should reject th e  plaint, instead of going on w ith tho suit.

F irst Appeal by the plaintifi.
The facts of the case out of which this appeal 

arose appear fully in the judgment under report 
herein.
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*Appeal from Original Decree, No. 12] of 1930, against the decree of 
Probodhchandra Ray, Subordinate Judge of Midnapur, dated May 21, 1930.



Mukerji and Mitter JJ . The plaintiff, whose ^
suit for accounts and compensation has been dismissed Ja<jadisUitandra

, ^  „ . o n  J! Deo Dhabal Debon the ground that the provision oi section 80 oi the v.
Code of Civil procedure has not been complied with, 
has preferred this appeal.

On behalf of the appellant it has been urged in 
the first place that the defendant No. 1, the principal 
defendant, was not a public officer, and secondly that 
the provision contained in section 80 has been 
substantially complied with-

As regards the first contention, it may be said 
that there are several decisions, which have proceeded 
on the footing, that a, receiver appointed under 
Order XL of the Code is a public oificer, and no 
decision has been cited before us in which a different 
view has been taken. The words of the section 2, 
sub-section {17), in which “public officer” has been 
defined as meaning “every officer of a court of justice 
“whose duty it is as such officer * * * to take charge 
“or dispose of any property * * and every person 
“especially authorized by a court of justice to perform 
“any of such duties” [clause in our opinion,
sufficiently include a receiver appointed under Order 
XL, rule 1, Civil Procedure Code and on wdiom the- 
powers referred to in clause (d) of that rule have 
been conferred. An unreported decision, in which a 
Division Bench of this Court expressed a doubt as to 
this matter, was cited before us, but the learned 
Judges expressly left the matter undecided. On the* 
other hand, it would appear from the judgment 
appealed from that the appellant did not dispute 
before the court below that a receiver is a public oflicer 
within the meaning of the expression as defined in the 
Code. I t was argued before us that the wwd 
“especially” occurring in the definition militates- 
against this view, and that the word “especially” 
suggests that the appointment spoken of in the 
definition must be for a particular class of duties and 
not for duties of a like nature as regards a particular 
natter. We are unable to agree in this contention..
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1030 For his second contention, t te  appellant relies
jagadiHhohamira upon tiiG servlce on the defendant No'. 1 of a notice 
Deo Dhabai Bab application, wliicL he made to this Court for

inRtitute tlie suit. I t  has been urged that as 
all the particulars, which were subsequently embodied 
in the plaint, are to be found in that application, and 
that application contained all matters that have to 
be specified in a notice under section 80, the service 
of that notice was a substantial compliance with the 
provisions of that section. , I t is true that the object 
of a notice under section 80 seems to be to give the 
public officer an opportunity of investigating into the 
truth of the alleged cause of action and of making 
amends or settling the claim, if so advised. But 
even then, notice of a suit is entirely different from 
n.otice of an application for leave to sue. Their 
Lordships of the Judicial Committee have pointed 
out that “Section 80 is express, explicit and 
' ‘mandatory aud admits of no implication or 
“exception” [Bhagchand Dagadusa v. Secretary of 
State, for India in Council {!)]. There is no reason 
why its provisions should not be strictly complied 
with. As no notice of the intended suit was served 
on the defendant No. 1, it is not necessary to consider 
whether the mode adopted for the service of the 
notice of the application for leave was one authorised 
by law- What was done as regards that other notice 
was that it was served on the son of the defendant 
No. 1. In our opinion, the words of section 80, as 
to how the notice is to be served, are also mandatory 
and not controlled by the provision contained in 
Order XLVIII, rule 2, which, in our judgment, 
should be read as subject to the special procedure as 
to service contained in section 80 itself.

The question that remains for consideration is 
whether, in the circumstances, the suit should have 

■ been dismissed or whether the plaint should not have 
been rejected. In the case of Bachohu Singh v. The 
Secretary of State for India in Council (2), it was
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held that the proper course was to reject the plaint.
There are, on the other hand, cases in which the suit Jagadishchandm

’  ̂ ^ ■ 1 „ - 1 -Deo Dhabal J>6bwas dismissed, Seeing that section 80 itseii provides v.
that the plaint shall contain a statement as to the 
notice, we think it was the duty of the court to look 
into the plaint, and when, on the face of it, there was 
no averment as to service of the notice, the court 
should have held that the suit was one which could 
not be instituted, and should have rejected the plaint, 
instead of going on with the suit. I t  may be 
mentioned here that though a large number of issues 
were framed, none except that as regards section 80 
was decided, nor any evidence taken on any of the 
other issues. The remarks which the Judge below 
has made on the merits of the suit are all obiter.

The result is that we dismiss the appeal, subject 
to the variation that, instead of affirming the decree 
dismissing the suit, we order that the plaint be 
rejected. The order for costs made in the decree of 
the court below will stand. The defendants 
respondents will get their costs in this appeal.

The costs will be divided equally among the 
different sets of respondents who appeared.

The cross-objection is not pressed and is dismissed 
without costs.

A'p'peal dismissed; decree varied.
a- s
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