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Appeal-—Forum—Morigage-suit— Vcduation—Oomi-fee—Jie.ngul, N . W. F ,
and Assam Civil Courts Act { X I I  of ISS7), s. 20 (.Z) (a)— Court-
fe&s Act (V J I of :S70),s. y,pam s. V, vi, ix, x  [d) ; s. d —SitUs Valuatian-
Act { V n  of ISS?), s. 8.

An appeal from an order, passed in execution of a prolimiuaiy docrou for 
sale for B.a. 6,357-7 ia  a  Kioitgage suit laid at Ba. 4,4:77-2 only, dooa not Uo to  
the High Court.

Suoh a suit, being one for enforcement of a mortgage by a decree for nalo 
does not fall within section 7, paragraphs v, vi, ix  or x , clause (cl) of tho Court- 
fees Act, and ia a suit for which Courb-fees are paid ad valorem.

Under section 8 of the Suits Valuation Act, VIII of 1887, the value of this 
suit as determijiable for the computation of Couit-fees and its value for the 
purposes of jurisdiction must bo the same.

A ppeal i'ROm Original Order by the decree- 
holder.

The facts of the case, out of which this appeal 
arose, appear in the judgment under report herein.

Sharatchandra Ray Chaudlmri, AmbiJca'pada 
Chaudhuri and Di'ptendraniohan Ghosh for the 
appellant.

Narendrachandra Basu and Jatindranath Sanyal 
for the respondent.

Mukerji and M itter J J .  Of the objecjtions that 
have been taken as regards the maintainability of 
this appeal, the one that we are concerned with at 
this stage relates to its competency as lying in this 
Court as its forum.

The appeal is from an order passed in proceedings 
relating to the execution of a decree in a mortgage 
suit for sale. The claim at the date of the suit was

^Appeal from Original Order No. 400 of 1929 ag»inat the order of 
L. M. Basu. Subordinate Judge of 24-Parganas, dated June 10, Z929.
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laid at Es. 4,477-2. That was the amomifc of claim 
stated in the plaint, which, however, contained 
prayers for interest 'pemdente lite, and costs, etc. 
The preliminary decree for sale was for Rs. 6,357-7. 
The question is whether, from an order passed in 
execution of such a decree, an appeal lies to this 
Court.

There can be no question that if the value of the 
original suit in this case was less than five thousand 
rupees the present appeal would lie to the District 
Judge under section 20 (i) {a) of the Bengal, North- 
Western Provinces and Assam Civil Courts Act, X II 
of 1887. I t  has, however, been contended, on behalf 
of the appellant, that, though in the plaint only 
Rs. 4,477-2 was stated on the footing of the amount 
that was then due on the mortgage, the real claim 
was to get all that would be due up to the date of the 
decree. In other words, it has been maintained that 
the value of the claim was only tentatively put down 
in the plaint, because it was not possible for the 
plaintiff to know when the decree woiild be passed 
and what further ‘amount would be due on the 
mortgage by that date- I t  has been contended that 
when the decree was passed, it was found that 
Rs. 6,357-7 had become due to the plaintiff on the 
mortgage, and so that should be taken as the real 
value of the claim, and oonsec(uently under section 
20 {!) (&) of the Bengal, North-Western Provinces 
and Assam Civil Courts Act, X II of 1887, the appeal 
would lie to this Court and not to the District Judge.

Reliance has been placed on behalf of the 
■appellant upon three decisions of this Court, viz., 
Ijjatulla Bhuyan v. Chandra Mohan Banerjee (1), 
Bidyadhar Bachar v. Manindra Nath Das (2) and 
Monmatha Nath Dutt v. Matilal Mitra (3), of which 
the first two are Full Bench decisions and the last 
one is the decision of a Division Bench, All these 
decisions relate to suits for recovery of possession 
with mesne profits, which are governed by section 7 (v)

(I) (1907) I. L. R. 34 Calc. 054. (2) (1925) I. L. K. 53 Oak. 14.
(3) (1928) 33 0. W. N. 614.



and section 11 of the Court-fees Act, V II of 1870.
The present case lias no concern witli those provisions Shmiendrakvmar
■of the law ; the cases cited, therefore, proceed on very v.
different considerations. The present suit, having sZhuSZl
been one for enforcement of a mortgage by a decree
for sale  ̂ does not fall within section 7, paragraphs
V, vi, ix or paragraph x, clause (d) of the Court-fees
Act, and is a suit for which Court-fees are payable ad
valorejn-. In the case of Nama bin Kesu v. Hari Mn
Bahirji (1) it appears to have been contended that
a suit for recovery of the mortgage money, which
means principal and interest, falls within the
provisions of section 7, but this contention was
overruled. Under section 8 of the Suits Valuation
Act, V II of 1887, the value of this suit as
determinable for the computation of Court-fees and
its value for the purposes of jurisdiction must be the
saru.e. We, therefore, think that the value of this
suit must be taken to be the amount at which the
claim was stated in the plaint and for which Court-
fees were paid, that is to say Rs. 4,477-2.

For the above reasons, we must hold that the 
appeal does not lie to this Court but to the District 
Judge.

We, accordingly, order that the memorandum of 
ap]:ieal be returned to the appellant for presentation 
to the proper court. We decide no other question 
than what we have expressly done.

The respondents are entitled to theii- costs, 3 gold 
mohurs.

Memorandum of appeal returned.
G. s.

(1) (1905) 7 Bom. L B . 194,
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