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Sale— Auctioti sale, when complete— When court can refuse to acccpt the hig)ieH 

bid— Code of Civil Procedure {Act V of 190S), 0 . XX-f, r. S i ;  A p p  B ,  
form  No. 29.

Sale o{ property in an anctiou by the ordor of a court, altliough hold by an 
officer of tha court or by any person appomted m this behalf, is novortholess a 
isale by the coui't itself. It is not completod until the court formally aonepts 
the hid and declares the pnrohaser under Order X X I, rule 84 of the Civil I'rooe- 
duro Code. Prior to such order, the bidder, whose t ill was accoptod by the 
oiBcor at the time of the bid, does not acquire ai»y interest in the property 
and the court oan, for adequate reasons, direct the ro-salo of the property 
-without any notioo to tlie bidder.

Jaihahadar Jh a  v. M atuM hari Jlia (1) followed.
The power of the eorrrt to refuse to accept a bid is not limited by tho condi­

tion that the highest bidder shall rivvays be declared tho lairchasor if in tho 
opinion of the court or tho oiKcer holding the sale the price offered a,ppear8 
so clearly inadequate that it is advisable to refuse to do so. There may bo 
cirouraatances under which it would be wrojig on the part of the court to  
accept a bid which, in his opinion, ia not honest and fair.

P ala K rishna Pal v. Pyari Santosh P al (2) dissented from.

C i v i l  R u l e  obtained by the auction-pxirchaser. 
The material facts appear in the judgment.

Beereshwar Bagchi for the petitioner.
' Kamalkrishna Maitra for the opposite party.

SuHRAWARDY J. This Rule is directed against an 
order of the court refusing to review an order passed 
by it in connection with an execution sale. Some 
properties were put up for sale by the vSubordinate 
Judge of Pabna, of which lot No. 1, among other lots, 
was purchased by the petitioner on the 22nd March,

*Civil Revision, Ho. 8-12 of 1930, againBtthe order of Nripondranath Qulia, 
Subordinate Judge of Pabna, dated April 14, 1930.

(1) (1923) I. L. R. 2 Pat. 548. (2) (1923) Civ. Bev. Case No, 127
of 1923, decided by PaEton J .
on. the 37th March.
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1930, for Rs. 670, it being the highest bid. On the 
24th March, 1930, a report by the ndzir was placed 
before the Subordinate Judge for accepting certain 
bids- The decree-holder, thereupon, filed a petition 
saying that lot No. 1 was sold for an inadequate 
price and expressed his willingness to purchase it  for 
a higher amount. The property was resold and 
purchased by the decree-holder for Rs. 800. The 
petitioner’s case is that after he purchased the 
property, he paid the poundage fee and deposited 
one-fourth of the purchase money and went out of 
town. When he came back, he found that the 
property had been resold to the decree-holdei' on the 
24th March, 1930. On the 3rd April, 1930, the 
petitioner filed an application for review before the 
Subordinate Judge. The learned Subordinate Judge, 
by his order, dated the 14th April, 1930, dismissed 
the said petition.

The grounds upon which the judgment of the 
court below is based are that the sale does not become 
complete before it has been accepted by the presiding 
of&cer of the court and, further that, in the 
circumstances of this case, he has been justified in 
accepting the higher bid of the decree-holder in the 
interest of the judgment-debtor. The order of the 
lower court has been attacked upon two grounds, 
firstly, that the learned Subordinate Judge had no 
jurisdiction to resell the property after it was knocked 
down to the petitioner; and, secondly ̂ that if he had 
the power to do so, proper notice ought to have been 
given to the petitioner.

As regards the first ground, the provisions of the 
Code seem to be quite clear that the sale of the 
property in an auction held by the court does not 
become complete before its acceptance by the court. 
Under Order XXI, rule 65, every sale in execution 
of a decree shall be conducted by an officer of the 
court or by such other person as the court may appoint 
in this behalf and shall be made by public auction. 
Though the .sale may be made by an officer of the 
court or by any person appointed in this behalf, the
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sale is sale by the court; the officei’ of the court, for 
instance, the imzir or any person empowered by the 
court, is simply a ministerial officer appointed to 
carry out certain duties imposed upon him by the 
court. After the sale is held and completed, so far 
as the bidding is concerned, the matter must be 
placed before the court and, under Order XXI, 
rule 84, on every sale the person declared to be the 
purchaser shall pay, after such declaration, a deposit 
of twenty-five 'per cent, on the amount of his purchase 
money to the officer conducting the sale. Accordingly, 
before such declaration is made, the sale does not 
become complete and effective and the bidder does not 
acquire any interest in the property- We are 
supported in our view' by the decision in the case of 
Jaibahadar Jha v. Matukdliari Jha (1), where 
Macpherson J. says as follows : “The function of
“the ndzir or other officer appointed by the court to 
“conduct the auction is of a ministerial character: 
“if he conducts it in presence of the presiding officer, 
“the latter is still in direct charge of it, forthwith 
“declares under Order XXI, rule 84, who the 
“purchaser is and signs the formal order, and the sale 
“is not complete until the declaration has been made 
“and the order signed. Equally when the auction 
“is (for reasons of convenience) not held in his 
“presence, the presiding officer is still in charge of it 
“and the officer conducting the sale is in no more 
“responsible position than if he were conducting it 
“in the presence of the presiding officer : tha,t the sale 
“may be completed, not only the order of the presiding 
“officer to close the bidding, but also his order under 
“Order XXI, rule 84, formally accepting the bid and 
“declaring the purchaser, is required.” In  the court 
below, as well as before us, reference has been made 
to an unreported decision Fala Krishna Pal v. Pyari 
Santosh Pal (2), which says that the officer conducting 
the sale has inherent authority to accept the bid and

(1) (1923) I. L. R.
552-553.

2 Pat. 548, (2) (1923) Civ. E sv, Casa No. 127 of 
1923, decided by Pftnton J, on 
the 27th March.



knock down the property and that the order of the
court refusing to recognise the bid and postponing
the sale was without jurisdiction. As the proposition v."
of law indicated there seemed to us to be startling,
we sent for the record. Mr. Justice Panton sitting suhr^^dy j.
singly had to determine the question of the power of
the court to order a re-sale under circumstances which
are very different from those in the present case.
There, the decree-holder had purchased the property 
for a certain sum, after which the judgment-debtor 
applied for adjournment of the sale fox a month and 
the court did not accept the decree-holder’s bid and 
adjourned the sale for a month. The case ŵ as' heard 
ex 'parte. Mr. Justice Panton relied upon condition 
No. 3 in the conditions of sale mentioned in the 
proclamation of sale according to the form given in 
Appendix E to the Code of Civil Procedure and held 
that the Subordinate Judge acted without jurisdiction 
in not accepting the decree-holder’s bid and 
adjourning the sale. The condition is to the efiect 
that the highest bidder shall be declared to be the 
purchaser of any lot, provided that it shall be in the 
discretion of the court or the officer holding the sale 
to decline acceptance of the highest bid when the 
price offered appears so clearly inadequate as to make 
it advisable to do so. In  the case before Panton J. 
there is nothing to indicate that the court thought 
that the price offered by the decree-holder was clearly 
inadequate and on this ground the learned judge held 
that the order of the court refusing to accept the 
decree-holder’s bid was without jurisdiction. I  am 
not prepared to agree -with the learned Judge in this 
interpretation of the law and to hold that the power 
of the court to refuse to accept bids is limited to the 
condition mentioned in the sale proclamation, for it 
is evident that there may be ‘oircumstances under 
which it would be not only inadvisable and 
inequitable, but wrong on the part of the court to 
accept a bid which, in his opinion, is not honest and 
fair. Be that as it may, the decision by Mr. Justice 
Panton is no authority for the purposes of the present
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case. In this case, the learned Subordinate Judge 
clearly indicates that he refused to accept the 
petitioner’s bid, because he got a higher bid and he 
practically held that the bid offered by the petitioner 
was clearly inadequate. This ground must, 
therefore, be overruled.

As regards the second ground, the petitioner has 
no absolute right to notice. I t  was his negligence to 
go away before the bid was accepted by the court. 
He had not acquired any vested right in the property 
and was, therefore, not entitled to any notice of the 
time when the matter was placed before the court for 
formal acceptance or when the court refused to 
accept any particular bid for valid reasons. No 
authority has been placed before us in support of the 
contention that a person in the position of the 
petitioner is entitled to notice before the property is 
ordered to be resold. This ground also fails.

The result, accordingly, is that this Rule is
discharged
mohurs.

with costs. Hearing-fee, two gold

P atterson J. I  agree. 

A. c. R. c.
Rule discharged-


