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I n  re JANBAZAR MANNA ESTATE, LIMITED.*

Company— W inding-up— Conypawj unable to pay  debts— Stalntorii demand
— Bcgistere.d office— “ Ju st and  eqiiiiable ”— IJcadlock— In d ia n
Companies Act { V I I  of 1913), as. 73, IGtl (v), (m), 1(13 {?'), 16fi.

The sta tu to ry  demand undersocition I63(i) of tho Indian, ttoiniiaiiies Ant 
is a  highly formal and im portant douiimerit and tho provLsioun of tha Act 
as to  its  service m ust be stric tly  observed.

Japan Cotton Trailing Co., Ltd.v. Jrr/odia- Cotton Mills, IJil. (I) foUowod.

The n o tic o  o£ d e m a n d  m u s t  b o  Borvod a t  t.hc ro g is to rcd

In  order to change tho regintorod office, it is no t nnffi(;ic‘u t to  pass a rosoki- 
tion to th a t offeci;; tlio cliango m ust bo notified to  thu liegi.strar of .loint Stook 
Companios.

In  re FoHuna Copper M initi;/ Company (2) diatingLti.shod.

To i5how th a t it is “ ju s t and oquitablo ”  tlia t a company should bo 'H'ound 
up i t  mxist be shown th a t the Bubstratum of tho company has gone or th a t  a  
deadlock has arisen ia  th e  senao th a t i t  is iiiipoasiblo for tho com pany to  
carry ou t the objootis for which it  was formsd.

In  re Yanidje Tobacco Company/, L im ited  (3), In  ro American Fioneer 
Le-ather Company, Lim ited  (4) and Loch v. John Blachioood, Lim ited  (5) 
distinguished.

W here there is a  honafide dispute as to  tho olaini of a  prod itor, tho claim 
oannot be a  ground for -winding-up, m th in  tiis meaning of aoctioii 102 (y) 
of the Ind ian  Companies Act.

C r e d i t o e s ’ P e t i t i o n .

The facts of the case are fully set out in the 
judgment.

S. C .  R o y  for the applicants. The statutory 
notice was served at the address to which the 
company had resolved to move the registered office, 
and it was received by the secretary. Section 72 
indicates that it is sufficient that a resolution has 
been passed. Failure to notify the change may

*Application under seotion 166, Ind ian  Companies Act.

(1) (1926) I .  L. R . U  Calc. 34S. (3) [1016] 3 Ch. 426.
(2) (1870) L . R . 10 Eq. 390. (4) [1918] 1 Oh. 536.

(3) [1924] A. C, 783.



involve the company in the payment o£ a fine, but
that does not affect the service of a notice at the new ^JAnhdzar M dnnd.
address. LimU&L

The solicitor’s bill had been taxed and there 
cannot be any dispute about the claim. Surendra’s 
claim is 'admitted and is contained in the 
memorandum of the company. It is clear that the 
company is unable to pay its debts and is evading 
payment. This is a clear case for winding-up.

J .  C .  S e t t  for Rabindradeb Manna and 
Satindradeb Manna, claiming to represent the 
company. Ever since the formation of the company 
the directors have been fighting with, each other and 
the objects of the company have not been carried 
out. That is a good reason for winding-up. See 
L o c h  -V. J o h n  B la c k w o o d ,  L i m i t e d  (1).

In this case there is a complete deadlock and it is 
just and equitable that the company should be wound 
up. In the case of a private company it is sufficient 
to show grounds which would justify a dissolution 
of partnership. I n  re  Y e n i d j e  T o b a c c o  C o m /p a n y ,

L i m i t e d  (2) and I n  re A m e r i c a n  P i o n e e r  L e a t h e r  
C o m 'p a n y ,  L i m i t e d  (8).

W .  W .  K .  P a g o  (with him N -  C .  C h a t t e r j e e )  for 
the contributories. Where u company has no 
registered office or the registered office has been 
demolished, service of the’ statutory notice or a 
winding-up petition at the unregistered office may be 
good, but ill this ease the registered oflice is in 
existence and in fact two of the directors reside there.
That distinguishes R e  T h e  B r i t i s h  a n d  F o r e i g n  G a s  

G e n e r a t i n g  A f p a r a M i s  C o m -p a n y  { L i m i t e d )  (4) and 
I n  re  F o r t u n e  C o p p e r  M i n i n g  C o m p a n y  (5). Section 
163 { i )  of the Indian Companies Act does not provide 
for any alternative mode of service.

(1) [1924] A. C. 783. (,'S) [liilM] 1 Ch. 5S6. ■
(2) [1916] 2 Ch. 426. (4) (18G0) 13 W. B , (Eng.) -649 .

(C) (1870) L. R . 10 Eq. 390. ,
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Li this case the petition for winding-uj) has been 
In re _  ̂ presented for the purpose of recovering a disputed 

debt and thereby stifling the company. Wliere tiie 
petition is not bo7ia fide the Court should stay all 
proceedings. See I n  re A .  G o v ijya n y  (1) and h i,  re  

G o l d  H i l l  M in e s  (2).
The Court will not wind up this company unless 

it be shown that the substratum of the company has 
disappeared, or that it is not reasonably practicable 
to carry on the business of the company u])on the 
terms on which it was intended it should be carried 
on. See R e  I h m ' i e r s  A l l i a n c e  { L i m . )  (3) and I n  re 
Y e n i d j e  Tob acco  C o v i 'p a n y ,  L i m i t e d  (4).

S . M .  Bose (with him P .  C .  (Jh o se ) for 
Nagendradeb Manna and Kshitindradeb Mamia, ’also- 
claiming to represent the company, su[)f)orted the 
contributories and opposed the winding-up.

C n r .  a d v .  v u l t .

Panckridge J . This is an application imder 
section 166 of the Indian Companies Act, 1913, 
praying that the Janbazar Manna Estate, Limited, 
be wound up by the Court. It is a joint petition 
presented by two alleged creditors, Messrs. K. K. 
Dutt & Co., a firm of attorneys, and one Surendradeb 
Manna of No. 2 , Taliganj Circular Road. The 
grounds on which the order is sought ai-e ; (1) that 
the company is unable to pay its debts and (2) that it 
is just and equitable that the company sliould be 
•wound up.

The company is a private company and it is 
necessary to state briefly the circumstances which led 
to its formation. These are set out in some detail 
in a case, S u d M r e n d r a  D e b  M a n n a  v. R a n e n d r a  D e b  

M a n n a  (5), where will be found the judgments of 
Costello J. sitting as Judge of first instance and also 
of Rankin C- J, and C. C. Ghose J. dismissing an 
appeal against the decision of Costello J.

(1) [ISM] 2 Ch. 349. (3) (1906) 51 Sol. J .  172, 173.
(2) (1883) 23 Ch. n .  210, 216. (4) [191(Jj 2 Oh. 426, 435.

(S) (1930) 51 0. L. J . 384,
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A pedigree of the Manna family has been tendered 1930

in this application ami I incorporate it in my
judgment;----  Ustaie, Limited,

MalWiBlirluuiiU-a DrIi Miiniui  ̂■ Kisoriiiinni. (I). JIK7.1). I
Panchridge J ,

ni-.bendra Kamini.
(D. 190X). f  (JX lOlW).

Hilmadliah
( I l i 'a i l ) .

Jogoiuira Niigeiulra. lljijtiiidra. Sur'Jiidra. Oatjiuii'a, i). 8at;iridra. Rablmlra.
<D, 12-8-21). (D. (»• 0-1020).

Kahitindrii-. Nilhulra. Mutiniini..

Jagadindra. Brajeiidra.

B.aneD.dra. Dhanendru.

Harciidra ( I n l u n t ) .

Phaiiindm. Siidhfrendra
(Dead).

Long and bitter family disputes arose concerning 
the admini.stration and distribution of tlie estates of 
Mahesh and Debendra, and, in 1915, Rabindra
instituted a partition suit on the Original Side of 
this Court, asking for the administration and
partition of those estates. After a fruitless reference
to arbitration, a consent decree was made on, Ja,n;uary 
6 th, 1922. The terms of set.tleTuent are thus
summarized in the judgment of Rankin C. -I.

Tho m ain outline of tho term s of sotfclfimotit was (m folJowM : th a t  tho
propoi'tios left by Mahosli and this jM'OportioH inft by ilnbnniirji. wci'c' to bo 
tren ted  as ouo jo in t oatate, Sudhirim dm wul Iiin tliroo bi’otluM  bRiiig Ijotwoon 
thoiu o n titb d  to a  l-7tli share thoroof ; th a t  tlui pai'tics wiwo all to  Inaao ou i 
ilw ir in terest in tho proijortios «ut ou t in tho schoduks for !W yeara, a t  a  
m ontlily  ren t of lis . 770 to  tt jo in t stock comimuy iu))ro<!oti8 of fotinatioxv to bra 
called the Jw ibftzarM toriiiE state  Company, Limitod, th is com pany to  have a 
capita l of E s. 1,40,000, divided into l.'f QO shares of Kb. 100 each, th e  shares 
to  be aJlottnd to  oaoh of tho parties in  pi'oportion to his Intorost in th e  jo in t 
estate, The company was to  carry on tho -woTHihip of the  Thfikumni through 
the heirs of Debondra, the pdlds hoing of two years’ dui'ation. The ooinpauy 
waa also to pay off money -which had boen raised for the payment of a  oeitaia 
logaay. The company waS further to  pay oortain of the parties sumB whioh. 
were due to  them by tho joint estate a t  the  date of Jogendra’s death.



Panckridge J .

ioso In accordance with tliese terms, the oomj)any was
in  re  ̂ dulj incorporated as a private company, its registered

i S r  office being until recently at No. 25, Pudmapukur 
Road.

Among the objects of the company, as set out in 
the memorandum of association, is the following :—

(K) To pay, as Boon as po.<3sible, the sum of Rs. 8,753-14-G, R,s. 7U5-11.S 
and Es. 984-9-.'] and Rs. 108-8 togeihor w itli interest, hfiroiruiftcr monfcionod, 
to Surendradeb Manna, Jatindradeb  Jlaniia, R-abiiidradob Maiiiia ami 
Jogendradeb Manna, respeotivoly, pursuan t to  the said docrop, dalod fith 
June, 1922, in  suit No. 372 of 191.'). The .sum of Ra. 984-9-;i payablo ti> 
R abindiadeb Manna is to  earrjr interest ftt tho ra te of per ecnt. per imniim  
from the date of the marriage of Rabiiidradob Manna until rtitjuyinnnt. I f  
the am ounts duo to tlic said parties bo no t paid witlviu thri® yonra troim tho 
date of tho said docree, tho company is to pay  interest a t  6 per cent, thoroon 
until repayment.

The hope that the coTnpromise would ];)iit an end 
to the family disputes has not been fulfilled. In. 1928, 
Sudhirendra, who had then attai.ned majority, filed 
the suit to which I have referred, for t̂he pnr])ose of 
setting aside the consent decree. Th-a,t suit was 
dismissed with costs by Costello ,J., whose decision 
was, on February 19th. of this year, upheld o,n a|)peal.

This petition was presented on. January 16th, 
The creditors K. K. Dutt & Co. claim, in rcwspect of 
a sum of Rs. 1,894-14, the balance of a taxed bill of 
costs in respect of professional services rendered to 
the company. The creditor Surendi’adeb Manna 
claims, in respect of the Rs. 8,753-14-6, due under the 
consent decree and payable in terras of object (K) 
appearing in the memorandum. Both creditors 
claim to have given statutory notices in terms of 
section 163 (i) of the Companies Act.

The present position of the company is peculiar. 
It is not denied, as far as I understand, that, up to 
April of this year, Rabindra was the managing 
director and Satindra the secretary. These two 
gentlemen support Surendra; and Mr. Sett, also 
appears on behalf of the company, as he claims, to 
support the petition. He can, however, only 
represent the company if Rabindra and Satindra are 
still managing director and secretary respectively. 
Mr. S. M, Bose also claims to represent the company

720 INDIAN LAW REPORTS. [VOL. LVIII.
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and oppose the application, as it is claimed that, on 
April 11th, 1930, a general meeting was validly held 
and a resolution passed removing Rabindra and 
Satindra and “appointing Na.gendra and Ivshitindra 
in their places.

I have not been asked to decide whether this 
resolution is valid. The application is also opposed 
by Mr. Page on behalf of Ranendra and other share­
holders.

I will now proceed to deal with the allegation that 
the company is unable to pay its debts. The 
petitioners claim the benefit of the presunij)tion 
created by section 168 ( i ) .

The .statutory demands are dated April 5th, 1930, 
and are addressed to the company at No, 2, Circular 
Road, Taliganj, Calcutta. Their receipt is evidenced 
by an endorsement by Satindra of the same date, a 
time when he was admittedly the company’s secretary.

The objection is taken that they do not come 
within the sub-section, since the registered office is 
not at Taligan j, but at Padmapukur Road. The 
facts Avith regard to this are that, in January, 1929, 
owing to certain difficulties raised by Kshitindra, the 
owner of No. 25, the records and books of the company 
were removed from Padmapukur Road to Taligan j. 
From the correspondence, it appears that no exception 
was taken to this by any share-hokler. Yet the fact 
remains that no notifi.ca,tion of the change Vt̂ as given 
to the Registrar of Joint Stock Comp înies until April 
14th, 1930.

Now, as pointed out by Rankin C. J. in J a p a n  

C o t t o n  T r a d i n g  C o - ,  L t d .  v. J a j o d i a  C o t t o n  M i l l s ,  

L t d .  (1), the statutory notice is a highly formal and 
important document and it would appear to follow 
that the provisions of the Act as to its service upon 
the company must be strictly observed. I Iiaye been 
referred to h i  re F o r t u n e  C  o f 'p e r  M i n i n g  C o m 'p a n y  

(2), where it was held that when the company’s 
registered office had been demolished, service of a

<1) (1026) I. L. E . 54 Calc. 346, 352, (2) <1870) L . B . 10 t q .  390

la  re 
Jdiibdzdr, M dnnd  
Estdti’f Limited,

1930

Panckridge J ,



1930 wiading-up ]3etition. on tlie secretaiy and two
iD.re  ̂  ̂ directors at the company’s de fa c to  place of business 

was sufficient. Hov;ever, tlie facts with which I have 
P a n a i ^ e J .  different. No. 25 was not only still

standing on April 5th, but Ranendra and Kshitindra, 
were still residing there. I find myself un.a,ble to 
accept Mr. S. C, Roy’s contention that section 72 
shows that a resolution to change the registered office 
is sufficient, and that the only effect of failure to 
notify the change is to render the company liable to 
fine under sub-section (5). It is difficult to a.void the 
conclusion that, in this case, the omission to serve the 
statutory notice at No. 25 was deliberate. In. any 
event, in my opinion, there was, in the circumstjinces 
of the case on April 5th, still a registered oilice at 
No. 25, Padmapukur Road, to which all 
communications and notices might be addrtissed aiul 
no situation had arisen to excuse service of the 
statutory notice at that address- I, therefore, hold 
that the petitioners are not entitled to rely on the 
presumption afforded by section 163 { i )  of the 
Companies Act.

This, however, is not the conclusion of the matter 
since the petitioners are entitled to show a l i u n d e  that 
the company is unable to pay its debts, and I suppose 
that failure to pay an undisputed debt would be as 
a rule conclusive evidence of this.

Mr, Page, however, maintains that neither debt 
is undisputed. With regard to the debt of K. K. 
Dutt & Co. he does not question the fact or the 
conclusiveness of the taxation, but he points to 
allegations in the affida.vits used in opposition tO' the 
application to the effect that, while acting for the 
company, the firm has drawn large sums from the 
company and that, owing to the obstructive attitude 
adopted by the former secretary, Satindra, in 
collusion with the petitioners, the other share-holders 
have- not been 'able to go into the accounts and are, 
therefore, not in a position to admit the attorneys’ 
claim. In reply, an affidavit by the cashier of the 
firm has been used, alleging an adjustment of March

■722 INDIAN LAW REPORTS. [VOL. LV III.
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31st, 1930, made witli the secretary, Satindra, at 
which all sums paid on any account whatever to the 
■firm were taken into consideration and the balance 
now claimed settled. Mr. S. C. Eoy describes this so 
called denial of the firm’s claim as evasive, and I 
myself do not consider it to be wholly satisfactory. 
There are, however, certain aspects of the situation 
that compel me to view the claim with some degree 
of suspicion. Both petitioners appear through one 
of the partners, it is said, with what truth I know 
not, really the sole partner, of the attorneys’ firm. 
I certainly ha.ve never known of a case where a 
solicitor of a company has joined with an alleged 
creditor who is also his client in presenting a winding- 
up petition. Again I do not understand why there 
is nothing on oath from any member of the firm, the 
petition is verified by a clerk and the affidavit in reply 
is by the firm’s cashier- It would, to my mind, have 
been far more satisfactory had the allegations as to 
the debt been supported by the oath or solemn 
affirmation of a member of the firm, and had the firm 
itself been represented in the proceedings by an 
entirely independent attorney.

Reference has been made to another matter. It 
is not denied that the particular member of the firm, 
who now represents them, has purchased Satindra’s 
share in the estate at a court sale, and it is further 
alleged that clients of the firm have iidvaneed money 
on the security of the shares of Satindra, I-it«‘i,bindra 
and Surendra. The lease to the oomj>any 
contemplated by the terms of settlement has never 
been executed, but if it were to be executed it would 
appear, from the concluding passage in the judgment 
of the Chief Justice to which I have referred, to be 
at least arguable that it will have priority over 
assignments made and charges created in the 
meantime, It is clear that this danger would be 
effectively countered by the winding up of the 
company and Mr. Page, therefore, argues that the 
application, as far as the attorneys are coilceriied, is 
brought for the purpose of stifling the coiDai>a,ny and

In  T0 
Jdnbdzdr M dtmd
HfltatS; Limited,

1930

Pano&ridge J .



not of enforcing the debt. I am not prepared to say 
in_re  ̂ that there is no foundation for this suggestion and.

Estate, 'Limited. taking the situation as a whole, I have come to the
Panck f̂je J. conciusion that there is a Iona fide dispute as to the

attorney's claim, which can, therefore, not be a 
ground for an order for compulsory winding-up.

The claim of Surendradeb Manna has really not 
been seriously pressed. Indeed, it is clear that it 
raises more than one point of difficulty. In so far as 
it is based on the consent decree of 1922, it is hard 
to see how it can be a debt due from the company 
which did not then exist. I also consider it iiighly 
doubtful, to put it at its lowest, whether the fact that 
its payment finds a place among the objects for which 
the company was incor]>orated is sufficient to make 
it a debt upon the non-payment of which an 
ajiplieation to wind up can properly be grounded. 
Mr. Pao'0 also indicates that if it is a debt there areo
questions of limitation to be considered.

This being so, I hold that the petitioners have not 
succeeded in showing that the company is nna,ble to 
pay its debts within the meaning of section 162 { v )  

of the Act.
It remains to be considered whether it has been 

shown that it is just and equitable that the company 
should be wound up within the meaning of sub­
section (■0'i).

I am in no position to say what would have been 
the most satisfactory way of dealing with the 
partition suit, but it is now reasonably evident that 
the formation of the family company has not proved 
a successful solution, but that of itself is no reason 
for winding-up.

To bring the company within the “just and 
“equitable” clause, it must, I think, in this case, be 
shown that the substratum of the company has gone, 
or that a deadlock has arisen in the sense that it is 
now impossible for the company to carry out the 
objects for which it was formed. The substratum 
of the company—namely, the Manna Estate—is still

724 INDIAN LAW REPORTS. [VOL. LVIII.
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in existence and it is not denied that the company has 
been in possession of it for some years past. As regards 
the deadlock, it is significant that the party in the 
family feud represented by Surendra raised no such 
contention as long as the offices of managing director 
and secretary were filled by two of its members.

My attention has been drawn to certain reported 
cases on the subject of deadlock. In I 71 re Y e n i d j e  

T o b a c c o  G o m p m t y ,  L i m i t e d  (1), a private company, 
formed for commercial purposes, 'consisted of only 
two directors and share-liolders with equal voting 
power. The two members fell out and relations 
became so strained that they would not s]:)eak to one 
another. The court of appeal affirmed the order of 
Astbury J. to wind up the coTupany on the ground 
that a complete deadlock existed. The differences 
between a trading company of two members and a 
non-trading company of several members are so 
obvious that I do not see how that case can have 
any bearing on the one before me. In I n  re 

A m e r i c a n  P io n e e r  L e a t h e r  C om 'p a 'ny ,  L i m i t e d  (2), 
there was this distinguishing feature, that it was 
expressly provided by the A.rticles that if one of the 
three share-holders offered to sell his holding to the 
other two and they refused to purchase, such share­
holder might have the company wound up, the 
other share-holders undertaking to consent to an 
order for that purpose if necessary.

At first sight, the decision of the Judicial 
Committee in L o c h  v. J o h n  B la e t / v o o d ,  L i i n i t e d  (3) 
seems to be more in point, for there the company was 
established as a public company to carry on the 
business of a testator and divide the profits in 
accordance with the provisions of liis will. When̂  the 
petition to wind up was presented, the directorate 
had held office for many years and had also a 
preponderating voting power. The directors had, 
however, omitted to h.old general meetings, to stibmit 
accounts, or to recommend a dividend and the

In  re 
Jdnbdzdr Sildnnd  
Estate, Limited^

1930

Panckridge J .

(1) [1016] 2 Oh. 426. (2) [1918] 1 Oh, 566.
(3) [1934] A. 0. 783.



^  Judicial Committee considered that, in the 
 ̂ In re  ̂  ̂ cii’ciimstaiices, the confidence of the petitioning sha,re- 

Mstatetumiied? holdei's not O n ly  in the policy but also in the probity 
P a n e ^ g e j . directors had been justifiably shaken, and that

they were entitled to the order prayed. In this case, it 
is not even admitted tha,t the appointment of directors 
on April 11th is valid, nor has it been shown that 
since that date the “new” directors have misconducted 
themselves. It is conceded that one ]'>arty or the 
other holds a majority of the shares and it seems to 
me that, although this is a private company and the 
transfer of shares restricted in the first instance to 
members of the family or their representatives, the 
ordinary principle of company law must be observed, 
namely, that the dissatisfied share-holders’ remedy is 
to obtain a majority in favour of their views and 
through such majority elect a new directorate. The 
practical difficulties may be considerable, but this 
does not, in my opinion, entitle them to the order 
asked for. I find that the grounds, on whicli the 
winding-up order is sought, have not been established 
and I dismiss the petition, but in the peculiar 
circumstances of the case I make no order as to costs.

P f l t i t i o n  d'ismisfted.

Attorney for petitioners ; A .  K .  D v t t .

Attorneys for company: F I .  K .  D u t t ,  R .  K .  Bose.

Attorney for contributories: R .  K .  Bose.

s. M.
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