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BASANTAKUMAR BISWAS
V.

PRASANNAKUMAR GUHA.^

Oourt-feos—Appeal— Seference to civil court under Bengal A lluvial L ands  
Act {Beng. V  of 1920), s. 5.

In a n  appeal from a decree of tlie Subordinate Judge, passed on a reforeiiee 
by the Collector under the Bengal Alluvial Lands Act, section 5, tho raomo" 
randum of appeal was stamped with a eourt-fee of Rs. 20.

Held, the memorandum was properly stamped.
Pawn.fl Lai Biswas v. Panchu R iddas (1) and Brojendra Kinhore 

Soy  Ghoudhury v. Sarojini B ay  (2) referred to.

This was a Reference to the Chief Justice, under 
section 5 of the Court-fees Act, 1870, as to whether 
the memorandum of appeal was sufficiently stamped.

The suit, out of which this appeal arose, w'̂ as one 
arising from a Reference made by the Collector of 
Faridpur under section 5 of the Bengal Alluvial 
Lands Act, in respect of an extensive block of char 
land formed in the bed of the river Arialkhan, which 
was attached under the provisions of section 3 of the 
said Act. There were four rival party claimants to 
the land, but only three contested the suit before the 
trial court. The Subordinate Judge declared the title 
of certain members of the first party tO' certain 
mouzas and declared that they should be in 
constructive possession, through the other members 
of that party as tenure-holders: he also declared the 
title of claimants Nos- 1 to 3 and 15 (ka) of the second 
party to certain other mouzds and declared that they 
were entitled to khds possession thereof, but, in 
respect of the other members of the second party, he 
declared that they were entitled to no relief, their

*Eeferanc6 imder section S of the Court-fees Aot, 1870, in the matter of 
First Appeal, Tile No. 20870 of 1930.

(1) (1921) I. L. E. 49 Calo. 544. (2) (1916) 20 0. W. N. 481.
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title having been extinguislied. by adverse possession. 
Thev€tiird party—the Secretary of State for Indiâ — 
was declared entitled to the rest of the m-ouzds and 
it was declared that his possession be confirmed.

Against that decree, the unsuccessful claimants 
of the second party filed this appeal and paid a 
court-fee of Rs. 20 only, as in a suit for a. declaration, 
under Article 17 i n  of the second schedule of the 
Court-fees Act. The Stamp Reporter considered 
that the frame of the suit, as well as the form of the 
decree, was in the nature of a decree declaring the 
title of a property with consequential relief of 
recovery of possession of land and the appeal, 
therefore, should be stamped with a d  v a lo r e m  court- 
fee under section 7 (®) d. On that, the Registrar, 
as the Taxing Officer, made this Reference to the 
Chief Justice.

P r a k a s h c T ia n d r a  M a j u m d a r  for the appellant. 
The oourt-fees should be under Schedule II, Article 
17 H i .  This is for a declaration only and no 
consequential relief is sought. The Collector gives 
the relief uri4er section 6 of the Bengal Alluvial 

' Lands Act. This is not a suit for declaration and 
possession. P a n n a  L a i  B i s w a s  v. P a n c h u  R u i d a s  (1), 
B r o j e v d r a  K i s h o r e  R o y  C h o u d l m r y  v. S a r o j i n i  
R a y  (2).

T h e  S e n io r  G o v e r n m e n t  P le a d e r ,  S a r a t c h a ,n d T a  

B a s a k  (with him the A s s i s t a n t  G o v e r n m e n t  P l e a d e r ,  

N a s i m  A l i )  for the Government. A d  v a lo r e m  court- 
fee is payable and the provisions of Schedule I 
Article 1 , are applicable.

R ankin C. J. In my opinion, the contention of 
Mr, Majumdar on behalf of the appellants is right 
in principle and there is not enough in the language 
of the particular judgment and decree before me to 
prevent me from giving effect to what I consider t o  

be the justice of the matter. This is a case in which 
the Collector took action under the recent statute—

Basantakum ar
Biswas

V .

Prasanna- 
humar Q uha.

1930

(1) (1921) I. L. B. 49 Calo. 544. (2) (1915)30 0. W. W. 48L
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Biswas

V.

Prasanna- 
Jkumar Ouha,

Manldn O. J .

Bengal Act V of 1920, the Bengal Alluvial Lands 
Aet—in respect of a certain c h a r. Under that Act, 
where the Collector thinks that a dispute is likely to 
cause a breach of the peace, he may at once attach 
the land and take proper steps to refer the matter 
of the different claims to the civil court. By 
section 5, when the survey and map referred to in 
section 4 have been completed, the Collector shall, as 
soon as possible, pass an order making a Reference to 
the principal civil court of original jurisdiction in 
the district for a decision as to what person has a title 
to the land and shall state in such order the names 
of the parties whom he has reason to believe to be 
claimants to the said land. Thereupon, by sub
section {2 ) of the same section, the civil court may 
proceed to determine the matter. It shall issue 
notices to all the claimants mentioned in the Reference 
and general notices calling upon all other persons 
claiming interest in the land to appear and file 
statements of their claims. The court shall also 
determine which of the claimants has the right to 
begin at the hearing of the Reference. The 
proceeding is to be deemed to be a suit &nd the court, 
has to make such order as it thinks fit with regard 
to costs, including such court-fees as are payable 
-under the Court-fees Act on a plaint in a suit for the 
determination of title to land. Whenever the court 
makes an order, it is required to certify to the 
Collector its decision and the Collector, by section 6, 
shall, thereupon, put the person stated in such order 
to be entitled to the land in possession thereof.

In my opinion, the procedure which is 
contemplated by this statute is a procedure under 
which the civil court is to have before it a number of 
persons who are all claimants to the land or, as sub
section (2) says, “persons claiming interest in the 
“land.” The different parties, although one of them 
only can begin, are really all in the position of 
plaintiffs and I see that the learned Subordinate 
Judge in this case has required those persons, who 
have succeeded before him, to pay court-fee upon the
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market value of the land, as though, it were a suit for 
possession of land.

Now, what the civil court has to do is to determine 
the matter; in other words, to give a decision as to 
what person has a title to the land; a,nd it is tô  be 
noticed that when the court gives its decision the 
Collector is to put the person stated in such order to 
be entitled to the land in possession thereof. What, 
then, is the function of the civil court ? It is to- find 
out which of the claimants is entitled to the land. It 
is no doubt true that in civil courts w'c are very 
familiar with the distinction between “title” and 
“possession.” A person may have title and another 
person may have possession. A person’s title may 
come to an end by reason of his lack of j)ossession 
and so forth. But when I consider the general scope 
•of this Act, which is an Act to afford effective 
machinery for preventing a breach of the peace, it is 
quite clear that when the statute speaks of finding out 
the person entitled to the land it means not only that 
you are to find out a person with the general title, 
but you are to find out who is the person who is 
entitled to possession. The word “title” in itself 
includes the right to possession, though no doubt 
different people may have different title in the same 
land, 'and there may be room for distinction between 
one use of the word “title” an,d another. But, for the 
present purpose, the civil court has to find oxit what 
person has title to the land including, in particular, 
what person has the right to possession of it. It 
■seems to me that while it is quite true that the court 
is to declare its opinion as to the persons who are 
entitled to possession, it is not intended that the court 
should do more. It rnay declare, for example, that so 
and so is the landlord, having the full general title to 
the property and that so and so is the tenant having 
the immediate right to possession under the landlord. 
In that case, after the c/)urt has declared its opinion, 
it ie for the Collector to proceed accordingly. The 
land is in the possession of the law by reas(m that it 
is in the possession of the Collector under the statute.

48
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Sankin C. J .

1930 The Collector is not a party before the civil court and
Bmmtakumar the dutj of the Collector to give possession to the

Bwaa party declared to be entitled is a duty imposed upon 
iM^r^Guha. 3̂̂  Section 6 and it is not a duty imposed upon

him by the order of the civil court. It is in this last
respect that the learned Subordinate Judge here liaa 
not been quite clear in his mode of thinking. It is 
not altogether surprising, as this is the first o;ise, 
I understand, under the Act of 1920. It is quite 
true that, being accustomed to the usual language 
employed in .suits for possession, after declaration of 
title, he has expressed himself as though he is giving 
a direction to the Collector as to what he is to do. 
But when I come to look at the substance of the 
matter, I find that he says : “The title of the several
"'party claimants of the different sets shall be declared 
‘‘and they shall be placed in possession of the hinds 
“as determined.” I do not think that it is necessary 
to take 'a mere form of expression too strictly, wlien 
it leads us away from the substance and the justice of 
the case, and I propose to read this judgment and 
decree as being intended under the Act as a 
declaration of the right to possession of the different 
parties a,nd of title generally. I do not think it 
necessary to read this order and decree as being 
intended contrary to the Act to give a direction 
which it was no part of the business of the 
Subordinate Judge to have given. The duty trf the 
Collector arises under the statute and it is not by 
reason of the direction of the court tliat his duty 
arises. In this view, it appears to me that the 
reasoning given in the cases, to which I have been 
referred, with reference to suits under section 146, 
Criminal Procedure Code, is applicable to the 
present case. Indeed, the language of the statute 
itself is not capable of any other interpretation. I 
refer to the cases of P a n n a  L a i  B is w a s  v. P a n c h u  

R id d a s  (1) and B r o je n d r a  K i.^h ore  R o y  O h o v M u r y  

V. S a r o j i n i  R a y  (2). It has been suggested that the 
expression to the effect that the Collector is to put

(1) (1921) I. L. B. 49 Calc. 644. (2) (IMB) 20 C. W. N. 481.
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so and so in possession should be regarded as being 
without jurisdiction on the part of the Subordinate 
Judge. I agree with the criticism that has been 
made by the Senior Govermnent Pleader upon that 
waĵ  of looking at the thing. If the appellanta here 
were not to be regarded as claim;ni.ts, but Avere to be 
regarded merely as unsuccesaful defendants, I do not 

.think that t h e y  could ;isk the office or myself as the 
Taxing iJudge to hold that part of the decree 
complained of was without jurisdiction and that 
therefore, they must be allowed, though they were 
really appealing against the whole, to appeal against 
a part of it and pay only a fixed court-fee of Bs- 20. 
It cannot be the business of this Court at this stage 
to make up its mind whether the decree of the 
Subordinate Judge was or was not without 
jurisdiction and, if the quBvStion depended entirely 
on the right to take that view, I should be in 
agreement with the Senior Govermnent Pleader that 
that was a somewhat precarious attitude to adopt. 
It seems to me, however, that one is entitled to look 
at the expressions used by the learned Subordinate 
Judge in the light of the statute and I am of opinion 
that they were intended by him to be read in tlie light 
of the statute; a,nd, in. my judginent, all that he has 
meant to do is to say that he is malcing a decision as 
to the persons who are entitled to the land including 
a decision as to the persons who ha,ve the iTninediate 
right to possession. That decision is given in order 
that the Collector may act upon it. But the Collector, 
when he does act upon it, acts by virtue of section 6 
of the Alluvial Lands Act an,d not by virtue of any 
direction which the learned Subordinate Judge may 
have given. I think, therefore, that the memorandum 
of appeal should be held to bo suflfk’ieiitly stamped 
in the present case.
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