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WRIGHT.^
A pril 7.

Domicile— Meaning of the word— Proper method for enquiry as to domicile—
Indian Divorce Act { IV  of 1S69), s 17.

A person’s domicile is th a t oountrj'', in whioli he either has or is deemed 
by law to have his permanent home. But, whereas a person may have 
no home, or more than one, the law requires him to have a domicile, and 
one only.

The question of domicile is a mixed question Df fact and law.
I t  is only when the relevant facts have been ascertained th a t the court 

is in a position to  determine where a person is domiciled.
In  the cose of a European claiming to  be domiciled in India it will be 

pertinent to  enquire where his father lived and died or resides, as the ease 
may be, where he and his father were born, the circumstances in which he 
came to  and resides in  India, which will assist in ascertaining whether 
there exists an animttB revertendi or anim us manendi, hia object in residing 
in India and generally as to the conditions under which he lives and his 
habits of life.

Bell V. Kennedy (1) and Winans v. Attorney-General (2) referred to.

R e f e r e n c e  f o r  c o n f i r m a t i o n  of divorce decree 
in favour of Walter Wright, petitioner.

The petitioner, who was a sergeant in the orchestra 
of His Excellency the Governor of Bengal, was 
married to the respondent in St. John’s Church at 
Secunderabad, on the 22nd December, 1920. He 
brought this suit for dissolution of his marriage with 
the respondent on the ground of her adultery with 
David Charles Wright, a stranger, who was also the 
house steward in His Excellency’s household, but, 
as a consequence of his misconduct with the 
respondent, who had also been employed on divers 
occasions as assistant house-keeper in the employ 
of His Excellency, his services had been dispensed

*Divorce Suit, No. 9 of 1929, of the Court of the District Judge of 
Darjeeling.

(1) (1868) L. R. 1 H . L. Sc. 307. (2) [1S04J A. 0 .



1930 with. The learned District Judge stated in his
WrigU judgment that he was satisfied that all the parties
Wright. were at present domiciled in India, but there was no

materials on the record to support that finding when 
he referred his decree for confirmation by the High 
Court.

J. W. Chippendale and E. C. Chippendale for the 
petitioner.

No one for the respondent or co-respondent.
Cur. adv. vuU.

B uckland J . This matter has come before this 
Court for confirmation, under section 17 of the 
Indian Divorce Act, 1869, of the decree for the 
dissolution of the marriage of the parties made by the 
District Judge at Darjeeling on the 19th September, 
1929.

There would be no difficulty in the way of 
confirming the decree were it not for want of proper 
attention to the question of the domicile of the 
petitioner.

In his evidence, the petitioner has stated that his 
present domicile is in India. He has also stated 
that he was married at Secunderabad in 1920 and 
has lived with his wife at various places in India 
until shortly before he filed his petition,—statements 
which may or may not have a bearing upon the 
question of his domicile. The District Judge has 
observed that he is satisfied of the fact that all the 
parties are at present domiciled in India. Nothing 
further material to the question of domicile is to be 
found on the record.

I t is of the highest importance that in cases under 
the Indian Divorce Act the question of domicile 
should be treated with care, for unless the parties to 
the marriage are domiciled in India at the time when 
the petition is presented there is no jurisdiction in a 
district court under the Indian Divorce Act to 
dissolve the marriage, and, if a decree is made without
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jurisdiction, for that reason not only will it be of iio 
effect, but, in some cases, the consequences may be 
very far-reaching and affect questions of succession 
wholly unanticipated at the time.

It would appear from this and other cases, which 
have come before this Court for confirmation, that 
the subject of domicile is imperfectly understood and 
that it is desirable to give an explanation of the law 
on the subject.

The word domicile has been found difficult of 
definition, but one definition is that a person’s 
domicile is that country, in which he either has or is 
deemed by law to have his permanent home. But, 
whereas a person may have no home, or more than 
one, the law requires him to have a domicile, and one 
only. Hence any definition of domicile, which would 
include all the cases in which domicile and home are 
not identical, must be either an enumeration or too 
vague to be practically useful. Residence alone, for 
however long a period, is by no means the test, and 
a safer guide is to enquire where the person, whose 
domicile is in question, intends to end his days. 
Every person receives at birth a domicile of origin, 
which in the case of a legitimate child born during 
his father’s lifetime is the domicile of his father at 
the time of his birth. Every independent person can 
acquire a domicile of choice by the combination of 
residence and intention of permanent or indefinite 
residence, but not otherwise. To these may be added 
the further propositions that the presumption of law 
is against a change of domicile, which must be proved 
by the person alleging it, and that a wife's domicile 
is the domicile of her husband.'

Where a person is said to have changed his 
domicile, the inquiry to be made was propounded by 
Lord Cairns in Bell v. Kennedy (1) in the words:— 
“Whether the person whose domicile was in question 
“had ‘determined’ to make, and had in fact ‘ made ’ 
“the alleged domicile of choice his home, with the 
“intention of establishing himself and his family

(1) (1868) L . R . 1 H . L . So. 307.
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“there and ending his days in that country.” In the 
same case, Lord Westbury pointed out that residence 
and domicile are two perfectly distinct things. 
Although residence may be some small primd facie 
proof of domicile, it is by no means to be inferred 
from the fact of residence that domicile results, even 
although you do not find the party had any other 
residence in existence or in contemplation [c/. 
Winans v. Attorney-General (I)].

The question of domicile is a mixed question of 
fact and law. I t  is only when the relevant facts have 
been ascertained that the court is in a position to 
determine where a person is domiciled. I t  would be 
impossible to state exhaustively the various matters 
which are material to the question, but, where a 
European claims to be domiciled in India, it will be 
pertinent to enquire where his father lived and died, 
or resides, as the case may be, where he and his 
father were born, the circumstances in which he came 
to and resides in India, which will assist in 
ascertaining whether there exists an animus
revertendi or an animus manendi, his object in 
residing in India, and generally as to the conditions 
under which he lives and his habits of life.

There are no materials on the record in this case 
such as questions of the kind indicated would have 
elicited, and when a witness states that he is domiciled 
in this country, he is probably making a statement of 
which he is ignorant of the precise meaning or
implications, while to hold on such a statement that
the witness is domiciled in India is to state a
conclusion in ignorance of the facts, upon which it 
should be founded.

The result is most unfortunate, as it causes delay 
and additional expense to the petitioner, while, if it 
should subsequently turn out that the district court 
has no jurisdiction, which I must not be taken as 
suggesting is here the case, the whole of the money 
spent by the petitioner in prosecuting his petition

(I) [1904] A. C. 287.
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will have been wasted, which, especially in an 
undefended suit, is deplorable.

The case will go back to the District Judge of 
Darjeeling to make further enquiry as to the domicile 
of the petitioner. He will take such additional 
evidence, including hearing additional witnesses, if 
any, as the petitioner may wish to adduce or call, and, 
as required by section 17 of the Act, certify the result 
of such enquiry and the additional evidence to this 
Court, to which he will at the same time forward the 
record of the case,

Rankin C. J. I  agree.

Ghose J. I  agree.

Case remanded.

W rigU
V.
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