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Before 8. K. Ghose J.

NAGENDRANATH GHOSH
V.

MOHINIMOHAN BASU.*

Minor—Alienanon of minor’s properly by certificated guardion without the
court’s aquthority—Subsequent sale of the same property by the same guardion
with the court's authority—Ward benefited by the consideration of the first
sale—Suit for possession by the purchaser at the last sale without prayer
Jor setting aside the first sale, if maintainable—LRestitution of bencfit—-
Reimbursement of the previous purchaser by the subscquend purchaser——
Limitation—Guardion and Wards Aet (VIII of 1890), & 30 A'rangfer
of Property Act (IV of 1888), s. 6~-Indian Limitation Aet (IX of 1908),
Sch. I, drts. 91, 120.

The certificated guardian of aminor sold tho latter’s proporly to tho
defendant’s (respondent’s) vendor without proviously obtaining the pormission
of the court, Thereafter, by another deed, tho said puardinn again sold the
same property to the plaintiff with tho permission of the court.

Held that, in apuit by the plaintiff for declaration of his title and for khas
pousession, the prayer for setting aside tho proviouw sale by tho cortificated
guardian without the court’s authority was unnovessury nud that the plaintill
was entitled to recover possession of tho properfy frum the defendnnt on a
declaration that the sale t2 the defendant without the pormission of the court
was not binding upon the plaintiff.

Held, further, that Article 120 (and not Articls 91) of the Lbnitation Act
-applied to this case.

Where the censideration money paid by a prior purchaser of o minoet's
property from a certificated guardian whe sold the same withont bho pormission
-of the court was found to havo benofited the minor, o later prrchasor, of the
same property from the same guardian who sold the property with the
permission of tho court cannot avoid the prior sale without reimbuming
-gueh prior purchaser.

Eastern Mortgage Agency Co., Ld. v. Rebati Kumer Ruay (1), Hem Chandra
Sarkar v. Lalit Mohon Kar (2), Abdul Ruhbman v. Sulhdoyal Singh (3)
-and Dwijendra Mohan Sarma v. Manovama Daxi (4) followad,

SEcoND APPEAL by the plaintiff,
The facts of the case will appear from the
Judgment.

*Appeal from Appellate Decroe, No. 639 of 1028, agninst the doprer of
Osmen All, Subordinate Judgo of the 24-Purganns, dated Sepl, 23, 1927,

-affirming the decreo of Nishikanta Banerfi, Munsif of Alipore, dated Aug. 21,

1026,

(1) (1906) 3 C. L, . 260. (8) (1005) T, L. 13, 28 AlL, 30,
(2) 11912) 16 C. W. N. 715. (4) (1922) 1. Yo R 49 Cale, 11,
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Sharatchandra Ray C'haudhurt and Aneelchandra
Ray Chaudhuri for the appellant,

Jogeshchandra Ray and Kerunamay Ghosh for
the respondents.

S. K. Guose J. The plaintiff sues for declarvation
of title to and recovery of kkds possession of lands
on the following allegations. On the 12th November,
1919, he purchased the suit lands for a sam of
Rs. 400 from the husband and certificated guardian
of the minor Sudhanbala with the permission of the
District Judge and obtained possession. But in

1922, he was dlsposseqqed by the principal defendants -

who claimed to have purchased from the husband of
Budhanbala on the 18th July, 1919. Thig latter
purchase was without the permission of the District
Judge. The defence is that the defendants’ kabdld
wag only voidable, and that the suit is barred by
limitation. The trial court held that the plaintiff’s
kabdld was genuine, but that the defendants’ kabdld
was voidable, and the suit was barred under Article
91 of the Limitation Act. On appeal, the learned
Subordinate Judge did not decide the question of
limitation, but he held that, at the time of the sale
to the plaintiff, the certificated guardian, having
already sold to the defendant, had only a right to
avoid the latter sale, and that, therefore, what the
plaintiff purchased was the mere right to sue, which
would not be transferable under section 6 of the
Transfer of Property Act. He further held that,
as the defendants’ purchase stood and the plaintiff
had not offered to reimburse the defendant, the suit
was not maintainable. The plaintiff now comes in
Second Appeal.

It is contended that the learned Judge was in
error in holding that the plaintiff had purchased the
mere right to sue. The kabdld (Ext. I) in its terms
purports to convey the entire property, and not a
mere right to avoid the previous sale in favour of the
defendant. 'What the plaintiff got by his purchase
was the entire right of the minor at that date, and,
under section 30 of the Guardian and Wards Act, the
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minor had the right to avoid the sale in favour of the-
defendant. The trial court took the view that it was
necessary for the plaintiff to set aside the sale in
favour of the defendants and such a relief would be
barred under Article 81 of the Limitation Act. This
view is supported by two cases which were decided.
by this Court, viz., Krishna Dhone Bhattacharjye
v. Bhagaban Chandra Bhatiacharjye (1) and Kanok
Dast v. Srihari Goswami (2). These cases, however,
did not consider the question whether the plaintiff,
in such circumstances, was entitled to sue for
possession on a declaration that the previous sale to
the defendant was not binding. This 1g the relief
that the plaintiff in the present suit has asked for in
the plaint. That the plaintiff in such circrmstances
would be entitled to such relief, without being
required to have the sale in favour of the defendant
set aside, has been held in a number of cases. See the
cases of Abdul Rahman v. Sulhdayal Singh (3,
Dwijendra Mohan Sarma v. Manoramna Dasi (4) and
Rajani Kanta Roy v. Manmathae Nath Nandi  (5).
It has even heen held that when a guardian sells for
the second time, that is enough for the repudiation
of the prior sale. See the cases of The Huastern
Mortgage and Agency Co., Ld. v. Rebati Kumar Ray
(6), Hem Chandra Sarkar v. Lalit Mohon Kar (7)
and also the case of Abdul Rahman v. Sukhduyal
Singh (3). All that section 30 of the Guardian aund
Wards Act says is that the disposal of immoveable
property by a guardian, in contravention of the
previous two sections, is voidable at the instance of any
other person affected thereby. It wag pointed oub in
the case of Dwijendra Mohan Sarme v. Munorama
Dasi (4) that the previous sale must be set aside by
a proper proceeding. But it does not follow that the
plaintiff muost seek to have the sale expressly set aside.
In these circumstances, it seems to me that the
plaintiff in the present case is entitled to the relief

(1916) 34 Ind. Cas. 188.

I

(1) (4) (1922) I, T.. £, 40 Qule, 011,

(2) (1919) 52 Ind, Cas. 260, {8) (1018} 46 Tuel, Clua, 665,

(3) (19053 L. L. R. 28 A1l 30. (6) (1906 3 C. L. T, 260.
(7)(1912) 16 C. W. N. 715,
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that he has asked for, nawely, to recover possession
of the property on a declaration that the sale in
favour of the defendant, which was without the
sanction of the District Judge, is not binding upon
him. The Article of limitation would be Article 120
of the Limitation Act and the suit is within time.
The only other point is, whether the plaintiff is
liable to reimburse the defendant on account of the
latter’s purchase. It has been held in a number of
ceses that, on equitable grounds, a purchaser in such
a case would be entitled to be reimbursed. See the
cases of The Eastern Mortgage and Agency Co., Ld.
v. Rebati Kumar Ray (1), Dwijendra Mohan Sarime
v. Manorama Dasi (2) and Hem Chandra Sarkaer v.
Lalit Molkon Kar (3). The learned judge in the
court below has pointed out that the plaintiff did not
offer to reimburse the defendant. The plaintiff made
the case that the defendant’s kabdld was fraudulent
and so he did not offer to reimburse. It has been
-found, however, by both the courts that the
defendants’  kabdlé  was  genuine and for
consideration. The learned Judge mentious in his
judgment that a part of the consideration money was
paid in the presence of the Sub-Registrar; and he
apparently aflirms the view of the trial court that the
entire consideration had been paid. Tle also finds
that the plaintiff purchased with knowledge of the

prior sale to the defendant. Tt ig contended on the

other side that it is now too late for the plaintiff to
be allowed to have the suit decrced by giving him an
opportunity to reimburse the defendant. Bat,
having regard to the circumstances, 1 think that the
plaintiff may be given such a decree on terms. The
learned . advocate for the plaintiff appellant has
pointed out that there is no express finding as to how
much of the consideration money was spent for the
benefit of the minor. But, having regard to the
findings of the conrts and the fact that the plaintiff
did not, in the courts below, make any offer to

.

reimbrrse the defendant as to any part of the

(1) (1906) 3 ¢4 T, 3. 260, {2) (1022) L. L. R. 49 Calo, 011,
(3) (1012) 16 O, W. N. 717 ‘
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congideration money, I do not think that it would be
proper that the parties should be relegated to another
enquiry for the purpose of ascertaining how much of
the consideration money was spent for the benefit of
the minor. Having regard to the circumstances, I
take it that the entire consideration money was spent
for the benefit of the minor, and I think that the
equity of the case will be met by giving the plaintiff
a decree on the following terms.

Within three months of the notice of the arrival
of records in the court of first instance being received
by the plaintiff, he will deposit the entire amount of
the consideration money mentioned in the kabdld
(Ex. A), together with interest at the rate of six per
cent. per annum simple from the date of the suit to
the date of the deposit. Upon his doing so, the suit
will be decreed in his favour. Upon his failare to do
s0, the snit will stand dismissed. The appeal is allowed
accordingly; but in this Court the parties will bear
their own costs.

Appeal allowed.
A K. D.



