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Jurisdiction—itevinion— Code of Civil Procetbire (Act, V  of 190S), s, 115.

Where the Small Cause Court disregarded a consent decree of the 
High Court on whioli the rights ofthopartios were founded, it  aotod in the 
exercise of its jurisdiction illegally.

Clause (c) of section 115 of the Code of Civil Procedure coiitemplatea 
oases other than those referred to in clauses (a) and (b) of that section and is 
not limited to questions of jurisdiction.

Atnir Jlassan K han v . Sheo Bakah Singh (I) and Balakrishna Udayar 
V. Vaavdeva A yyar  (2) discussed and distinguished.

Baldeodas Lohia  v. Balm uhund Brijmohan  (3), M alkarjun  v. Narhari (4) 
and Mohunt BItagwan Ram anuj Das v . Khetter M oni Dassi (5) referred 
to.

A pplication by the defendant.
The facts, out of which this application arose, 

are set out in the judgment.
S. N. Banerji for the plaintiff.
H. D. Bose and M. N. Kanjilal for the defendant.

Cur. adv. milt.

Lort-Williams J. This is an application 
under section 115 lof the Civil Procedure Code.

The facts are extremely simple.
The defendant is the plaintiff’s tenant under the 

terms of an agreement embodied in a consent decree 
of this Court, dated the 13th May, 1925, of which 
the following is the only relevant term ;—

After the repairs of tho said promisos are c.ompletod, the defendant will 
ho entitled to oeoupy liis former rooms, hut -vvill pay in respect thereof such 
sum as will bo found payable upon a calculation being made at the rate of 
rent paid by other tenants at tho same floor. In oaso of any difference, the 
amount of rent will be .settled h y  Mr. Sudl C. Sen, Solicitor.

’•'Application in Small Cause Court Suit No. 18377 of 1937.

(1) (18B4) I. L. K. 11 Calc, fi ; (3) (1620) I. L. K.*57 Culo. 612.
L. R . 11 I. A. 237. (4) {1900) I . L. B . 25 Borni. 387;;

(2) 1917) I. L. B . 40 Mad, 703 ; L. B . S7 I. A^ 216.,'
L. K. 44 I. A. 261. (5) (1897) 1 0 . W-.ST, 617,
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In accordance therewith, the plaintifl: claimed 
a rent of Es. 160, iipoa the basis of the rent paid by 
other tenants. The defendant refused to pay, 
contending that there were no hona fide terja,uts on 
the same floor, upon the basis of whose rent the rate 
conld be fixed.

Thereupon, in July, 1926, Mr. Sen settled the 
rent at Rs. 150. Subsequently, Mr. Sen’s settlement 
was filed in Court as an award, which obviously it 
was not,—with the result that, on the 22nd July, the 
Court declared the so-called award to be null and 
void, and ordered it to be taken off the file.

On the 10th August, 1926, the Controller of 
Rent, under the provisions of the Calcutta Rent Act, 
fixed the standard rent of the premises in question 
at Rs. 145 and, on the 19th February, 1927, the 
President of the Improvement Trust Tribunal, on 
appeal, reduced the standard rent to Rs. 125. On 
the 31st March, 1927, the Rent Act expired. There
upon, the parties were relegated to the a,greement 
which existed between them before the proviaiona 
of the Rent Act were applied to the prenriaes, and 
plaintifi claimed 'mter alia for arrears of rout at the 
rate settled by Mr, Sen in accordanc.e with the ternis 
of the consent decree.

The learned Judge of the Small Cause Court, who 
heard the suit, after stating that the facts were 
more or less admitted, entirely disregarded the 
High Court decree, on the ground apparently that 
the so-called award had been set aside, and {jroeeedod 
to decide what was the agreement between the 
parties prior to the consent decree.

The defendant did not give evidence, but this did 
not prove to be any obstacle to the learned Judge, 
who decided in favour of defendant's canteiitions, 
mainly upon the allegations contained in hivS writleii 
statement.

The plaintiff applied to the Full Bench for ;i ntnv 
trial, which court, after correctly stating the faRts 
about the consent decree and Mr, Sen's' settlpmcrit,
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‘-came to the somewhat strange conclusion that “the 
■'■‘High Court declared Mr. Sen’s proceedings to be a 
'“nullity, and the plaintiff, therefore, cannot rely on 
‘“them,” and apparently deduced therefrom that the 
learned trial Judge was right when he disregarded 
!the consent decree.

Having arrived at this conclusion, the court 
•proceeded to state that “the learned judge, having 
“b e fo r e  him the admissions o f  the defendant and 
“the standard rent, apparently decided what was 
“the reasonable rent” and that this being a question 
'of fact, was for him to determine^. But the learned 
judge did nothing of the kind, either apparently or 
■otherwise. The truth is that both courts misappre
hended entirely the effect of the judgment, which 
■simply declared the document filed to be null and void 
as an award, and ordered it to be removed from the 
file of the Court. I t did not purport to affect the 
‘C onsent decree or Mr. Sen’s settlement made

■ thereunder. That being so, there was in full force 
and effect a decree of this Court fixing the rent at 
U s .  1 5 0 , and this d ecree , both courts of the Small 
Cause Court, acting as they did under a complete 
misapprehension, entirely disregarded. I t  is c le a r  
that there has been a miscarriage of justice.

The question is, whether the plaintiff has any 
Temedy. Section 115 is as follows :—

The High Court m ay nail for tlie record of any case -wlncli lias boon decided 
'by any court subordinate to Bvich High Court and in which no appeal 
ilies thereto, and if sxjch subordinate court appotira—

(а) to have exercised a jurisdiction not voHted in it  by low, or
(б) to have failed to exeroiaa a jurisdiction bo veBtod, or
'(c) to have acted iu  the oxoroiso of itw jurisdiistion illegally or with 

material irregularity,

(the High Court inaj' make such order in tho case as it  thinks fit.

I t  has been decided that the jurisdiction exercised 
by the Higli Court under this section is revisional only 
and not appellate, 'a  distinction which I  have 
■considered fully already in Baldeodm LoMa v. 
BalmuJcund Brijmolion (1).
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(1) (1929) I. L .R .S 7  Oalo. 61S!.
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In ray opinion, clause (c) contemplates cases other' 
than those referred to in clauses (a) and (h): The- 
words in clause (c) did not occur in the Code of 1S77, 
and were introduced for the first time in the aniending- 
Act of 1879. They are intended to refer to cases; 
where the court has jurisdiction and has exercised., 
it, but has acted illegally or with material irregularity 
in the exercise of it.

The most that can be said to have been decided by 
the Privy Council in the leading case of Amir Hasmn- 
Khan v. Sheo Baksh Singh (1) was that where a court, 
has jurisdiction to decide the question before it, and 
in fact decides such question, it cannot be said to have- 
exercised its jurisdiction illegally or with material 
irregularity “only” on the ground that it has arrived' 
at a wrong decision. “A Court has jurisdiction toi 
“decide wrong as well as right.” Malkarpm v.. 
Narhari (2).

In my opinion, the meaning of the decision of 
their Lordships of the Privy Council is tliat w,here 
the subordinate court has applied its mind to a- 
question of law and has arrived at an erroneous 
conclusion in the exercise of its jurisdiction, this alone/ 
is not a ground for revision under the section. In the- 
present case neither of the courts below applied their- 
minds to the question what was the elTect of the oonacnt 
decree and Mr. Sen’s settlement thereunder, because, 
owing to a mistake, both were under the irnprossioir 
that the settlement had been declared a nullity jiiul, 
therefore, that the agreeinent alleged to be ciontaincd 
in the consent decree was incomplete find was of nO' 
avail to the plaintiff, as evidence of an agreement by 
which the rent had been fixed.

Owing to this mistake, both courts have- 
disregarded wholly, and have failed to give effect to 
a decree of this Court, Their failure was not due iii' 
any way to erroneous conclusion^ in law or in f;ict, 
but merely to accident. Neither court had any 
intention of disregarding this decree. Tlieir aetioii

( I ) ( 1 8 S 4 ) t L .  R.  l lO a l o .  6 ;  
L . B .  11 I .  A . 2 3 7 .

(2) (1900) r. L. R . as B om . 8:!7 (347)
L. R. 27 I. A, 210 (223).
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was involuntary, but nevertheless it has involved them, 
in my opinion, in illegality within the meaning of the 
section.

I t  is not necessary for me to decide, generally, 
what is an illegality or material irregularity -within 
the meaning of the section, and if I attempted to do 
so, my conclusions would amount only to obiter dicta. 
But the case of Amir Hassan Khan v. Sheo BaJcsh 
Singh (1) only decided what an illegality or n'aterial 
irregularity is not—and, in my opinion, their 
Lordships of the Privy Council in the case of 
Balahrishna Udayar v. Vamdeva Ayyar (2) did not, 
and did not intend to say that section 115 applies only 
to cases in which the question of jurisdiction is 
involved—and if they did so intend, their statement 
was merely obiter. The passage rnns as follows:— 
“I t  will be observed that the section applies to 
“jurisdiction alone, the irregular exercise, or non- 
‘'exercise of it, or the illegal assumption of it. The 
“section is not directed against conclusioais o£ law or 
“fact in which the question of jurisdiction is not 
“involved.”

I t  is clear that this is not intended to be a, full 
description of the application of the section. I f  it 
were, then it would allow no further meaning to 
cla^ise (c) than is contained in clauses (a) and (/>)— 
which obviously would be erroneous. As was said by 
the learned Judges who decided Mohunt Bhagman 
Rmnamij Das v. Kketter Moni Dassi (3), it is not easy 
to frame any clear rule for the proper construction of 
clause (c), except the negative one to which I  have, 
referred. But I  agree with them that “the clause is 
“intended to authorise the High Courts to interfere 
“and correct gross and palpable errors of subordinate 
“courts, so as to prevent grave injustice in non- 
“appealahle cases; and it seems advisedly to have been 
“expressed in indefinite-language, from the difficulty 
“of defining exactly the classes of cases which may 
“stand in need of such extraordinary interference.”

( ] )  (1 8 8 4 )  I .  L .  K , 11 C a b ,  6  j (2 ) (1 9 1 7 )  J. L. B .  4 0  M a d .,7 9 3  ;
L . B .  1 1 1 . A . 2 3 7 .  L ,  E .  4 4  I .  A . 2 6 1 .

(E) (1867) 1 0. W. N, 617, 626.
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It is enough for me to say tliat, in my opinion, the 
courts below, in disregarding a  decree of this Court, 
have acted in the exercise of their jurisdiction 
illegally.

I t is not necessary for me to send the case back, 
because I  have all the materials before me to enable me 
to give a decision.

The plaintiff is entitled to rent at the agreed rate 
of Es. 150 from the 31st March, 1927. The result 
is that, in addition to the sums already decreed, he is 
entitled to a further sum of Es. 425.

The application is allowed with costs including 
costs in the courts below.

Application allowed.

Attorneys for plaintiff: Dutt & Sen.
Attorney for defendant: M. II. IIaq.
0 .  U: A.


