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I  n j unction— Mela.

Where the defendant xised intimidation and threats in iii!>*king shop­
keepers go from plfiinti'S’s meld to defendant’s new meld,

held that, as it was an. actionable wrong, there was nothing illegal in 
granting an injunction, that would restr=i,in the defendant from doing it.

But an injunction should not be granted restraining the defendant from 
exercising his rights in a lawful manner : sur?h an injunction would be an 
invasion on the defendant’s legitimate rights to use his own proprietory 
rights, which he is justified in exerci&ing so long as he does not exercise 
them in an illegal way.

Sorrell v. Smith (1) referred to.

S e c o n d  A p p e a l  b y  one  o f  th e  d e fe n d a n ts .

The facts of the case and the arguments advanced 
at the hearing of the appeal appear sufficiently in the 
judgment.

Atulchandra Gupta arid Far hat Ali for the 
appellant.

Brajaial Chalcrabarti Shastri. Santoshkumar 
Basil and Parimal Mukherji for the respondents.

Cur. ad'i\ mlt.

M a l l i k  J. The plaintiff, respondent, is a 
fatniddr of village Dadhiya-, while defendant No. 1 is 
a 'patniddr of village Ayarpur,-which is contiguous to

^Appeal from Appellate Pecree, No.. 356 of 1932, against the decree of 
Naranath Mukherji, Additional Subordinate Jiidge of Burdwan, dated July
11, 1931, affirming the decree of Nalininath Das Gupl-a, First Muwif of Burd- 
wan, dated Dec. 23, 1927.

(1 ) [1926] a :  C. 700
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Uadliiya. A  meld is held on some land in Dadhiya on 
the 3rd, 4th and 5th day after Sreefanchami every 
year. According to the plaintiff, defendant No. 1 , 
along with the other defendants, has been trying to set 
up a rival meld on his land in Ayarpur on the three 
identical days by taking shopkeepers there by the use 
of force, violence, intimidation and threats for some 
time past. On these allegations, the plaintiff 
instituted the suit, that has given rise to the present 
appeal, for a declaration of his right to hold a meld 
on his land in Dadhiya, for damages as compensation 
for the loss caused to him by the defendants’ 
disturbance and interference with the plaintiff’s 
right and also for a permanent injunction restraining 
the defendants, from holding a rival mdd or setting 
up shops on their land in Ayarpur at the time of the 
Dadhij^a meld. The plaintiff’s claim was resisted by 
the defendants on various grounds. These grounds 
were overruled by the court of first instance and the 
trial judge gave a decree to the plaintiff, declaring 
the plaintiff's right to hold a meld on his land in 
Dadhiya, giving him damages for Rs. 100 and 
granting the permanent injunction as praj'cd for. 
This decision was affirmed on appeal. Defendant 
No. 1 is the appellant before us.

A preliminary objection was raised that the 
appeal is incompetent, inasmuch as the heirs of 
respondent No. 7, who was dead, had not been 
substituted and the appellant did not want to proceed 
against respondents Nos. 8 and 9 and the appeal has 
been dismissed as against these three respondents. 
I do not think that there is any substance in this 
preliminary objection. The appeal may have been 
dismissed as against these three respondents, who, 
with the appellant, had been made defendants, in the 
suit, but it cannot be' contended that the present 
appeal cannot proceed in the absence of those 
respondents.

Mr. Gupta for the appellant had no exception to 
take to that part of the decree of the lower appellate
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court, by which the plaintiff had obtained a 
declaration of his title and also damages. But he 
strenuously attacked the part, by which an absolute 
permanent injunction had been granted. His 
contention was that the grant of an absolute injunction 
in the present case, whereby the defendant appellant 
has been restrained from enjoying his own land, is 
wholly illegal. This contention, in my opinion, is 
well founded and must, therefore, prevail. It is an 
unassailable proposition of law that an act, which is 
not unlawful in itself, does not become unlawful 
merely because it interferes with other people’s business 
or merely because the motive of the act is bad. [See 
Morrell Y. Smith (1)]. The appellant is the owner of 
village Ayarpur and, as such owner, he has every 
right to hold a meld on his land in Ayarpur on any 
day he likes, just in the same way as the plaintiff has 
a right to hold a meld on his land in Dadhiya. The 
defendants' action in holding such a meld would not 
be unlawful, merely because it may interfere with the 
plaintiff’s meld or merely because the defendant in 
holding his meld had a bad motive for his act. But 
such an act on his part would be an actionable wrong, 
if he would exercise his right of using his land b}': the 
employment of illegal means, by diverting shop­
keepers from the plaintiff’s land to his own by the 
use of force or violence or intimidation or threats. 
In the present case the lower appellate court has 
found that the defendant did use intimidation and 
threats in making the shopkeepers come to his land. 
This was certainly an actionable wrong and there 
would have been nothing illegal in granting an 
injunction that would restrain the defendant from 
doing it. But the injunction, that has been made in 
the present case, restrained thfe defendant not only 
from using his land and exercising his rights by 
illegal means but restrained him also from exercising 
those rights even in a lawful manner. The effect of 
the injunction granted in the case has been to make an
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(I) [1925] A. C. 700, 718. 719, 728 and 734.
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invasion on tlie defendant’s legitimate rights to use 
his own proprietory rights, which he is perfectly 
justified in exercising so long as he does not exercise 
them ill an illegal way.

Mr. Shastri contended that, in order to make the 
injunction effective, it ŵ as necessary to give it in an 
absolute form—his contention being that it would not 
be possible to distinguish the exercise of defendant’s 
rights to use his land by employing illegal means from 
an exercise of those rights by means that are not 
unlawful. This contention, I nfeed hardly say, is not 
worthy of any serious consideration. There can be 
no difficulty in saying ŵ hether a man, when he 
exercises his rights, exercises them by illegal means 
or in a way, in which there is nothing unlawful.

The decree of the lower appellate court cannot, 
therefore, in my opinion, be maintained in its 
entirety. I would, accordingly, maintain it so far as 
it relates to the declaration oi the plaintiff’ s right 
and also to damages. But I w’ould set aside the order 
of injunction that has been made and grant in its 
place an injunction restraining the defendant from 
holding a meld on his land in Ayarpur by the 
emplbyment of illegal means, by the use of force or 
violence or intimidation or threats.

I would make no order as to costs in this appeal.

Ghose J. The decree given by the trial court was 
to this effect—

The plaintiff’s right to hold the mdd in their Daclhiya mdd ground 
peaceably and without interruption by the defendants is established. The 
defendants, against whom the suit is decreed, are restrained permanently 
from holding a rival meld in their village Ayarpur or in any land close to the 
Dadhiya meld of the plaintiff or setting up any shop in any 6uch land on the 
saptami, ashtami and nabami days following the Saradwaii Puja, The 
plaintiffs will also get Rs. 100 from tho£e defendants by way of damages.

I agree with my learned brother that the first and 
the third portions of the decree are correct and should 
stand but the second portion, whereby the defendants
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are restrained permanently from holding a lawful 
meld in their own village, is not in accordance with 
law. The defendants may be lawfully restrained 
from illegally preventing people from attending the 
plaintiffs’ meld. But they should not be restrained 
from holding a meld or setting up shops on their own 
land in a peaceful manner. I, therefore, agree with 
my learned brother that the wording of the injunction 
should be altered in the manner indicated by him.
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Appeal allowed; decree modified.

G .  S .


