
NOTES AND COMMENTS

INDIA’S TRYST WITH INDEPENDENT TRIBUNALS AND 
REGULATORY BODIES AND ROLE OF THE JUDICIARY

Abstract

In the new liberal economic regime the state has stepped down from its 
commanding heights to a regulatory role. In this system regulatory bodies and 
tribunals having quasi judicial powers become very important. Confusion 
between administrative and quasi judicial roles of the regulatory bodies, 
relationship of these bodies and tribunals with different organs of the state 
especially the executive and the judiciary, appointment of personnel and 
autonomy of these bodies have been matters of litigation in the high courts 
and the Supreme Court for some years now. The issue still does not seem to be 
completely settled. The present paper is basically an examination of this 
ongoing tussle. The tussle is largely between requirements of modern regulatory 
governance on the one hand and constitutional values and national integrity 
on the other.

I Introduction

M O DERN  CO N STITUTIO N AL governm ents are a m ix o f dem ocracy and 
oligarchy. D em ocratic branch consists o f legislature and the political executive while 
the oligarchic branch consists o f jud iciary and the bureaucracy. B ureaucracy is 
subordinate to the political executive and is bound by the directions o f the latter. 
However, jud iciary is one o f  the organs o f  the state; therefore, on the principle o f 
separation o f powers and checks and balances it not only claims independence 
from the political branch but also asserts the pow er to check latter’s activities on the 
touchstone o f constitutional principles. This often brings about a tussle between 
the political branches claim ing to represent the will o f the people (or popular will) 
and the judiciary which claims to be repository o f  learn ing and w isdom  and hence 
guardian o f  the constitution and its principles which comprises the rational will o f 
the people (or general will).

M ontesquieu identified three organs o f  the governm ent: legislature, executive 
and the judiciary and developed the theory o f  separation o f powers and checks and 
balances. However, w ith the growth o f globalization and expansion o f m arket 
economy, the governance structure o f  the state is getting scattered into autonomous 
regulatory bodies. Autonom ous regulatory bodies have become a necessity to foster 
efficiency in the administration and also to inspire confidence o f private investors 
and other private parties m any o f  whom  m ay be o f  foreign origin. However, 
autonom y has to be balanced with adequate regulation o f the regulatory bodies to
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prevent regulatory capture by private interest to the detrim ent o f general public 
interest. Regulation o f these regulatory bodies and their relationship with different 
organs o f the governm ent m ay become a thorny issue in m any legal regimes. A t 
least in India, it has become an im portant legal issue.

India has m oved ahead on the path o f integrating its economy with the global 
currents. However, the legal system o f the country in accordance with the Indian 
spirit and tradition o f continuity, with assimilation and adaptation is trying to channelize 
the current o f globalization to foster Indian development according to the values o f 
the Indian Constitution and traditions and vision o f the constitution makers.

II Constitutional principles

Indian Constitution is fram ed on the edifice o f  liberal democratic principles 
m oderated by the vision o f equitable developm ent and historical experiences. The 
federal structure o f  the Indian p o lity  has adopted the W estm inster m odel o f  
parliam entary governm ent with an independent judiciary. The bureaucracy usually 
selected by independent bodies on the basis o f  competitive exams is accountable to 
the political executive. The constitution makers although conscious o f protecting 
the independence o f judiciary wanted to make it the ‘least dangerous branch’ in the 
governance structure. Indian Constitution makers were no less m istaken about the 
Indian judiciary than H am ilton was about the Supreme Court o f the United States 
o f  Am erica. The Suprem e Court o f  India had to assert its role and step into 
pro tecting  the w ell debated and cautiously cultivated princip les o f  the, Indian 
Constitution m akers from destruction by swings o f popular opinions created by 
opportunist politics. And the court developed the principle o f basic structure or 
basic features o f  the Indian Constitution. Basic structure com prises o f certain 
principles which are foundational rock o f the Indian Constitution and provide the 
docum ent w ith  its p resen t identity, hence outside the am ending pow er o f  the 
Parliam ent because Parliam ent itse lf is a creature o f the Constitution. From time to 
time the Supreme Court has been identifying these principles. Recently there has 
developed a political consensus w ith regard to m aintenance o f  essential identity o f 
the Indian Constitution on the ground that it documents the social contract am ong 
various political and social groups o f  the Indian society. Possibly Tushnet is right in 
saying that constitution lays down the fram ework w ithin which the national politics 
operates.1

B road ly some o f  the princip les identified  have been princip le o f equality, 
secu lar ism , dem ocracy, ru le o f  law , sep a ra tio n  o f  pow ers, ju d ic ia l review , 
independence and dignity o f jud iciary etc. For this paper last four principles are

1 Mark Tushnet, Why Constituion Matters (Yale University Press, New Haven and London, 
2010).



2013] N otes and  C om m ents 217

especially im portant. The very enunciation o f  the princip le o f  basic structure 
strengthens the foundations o f  rule o f law  in the country. The other three principles 
are different facets o f  the principle o f  rule o f law. Principle o f  separation o f powers 
was appreciated by M ontesquieu because it ensures rule o f  law  and protects against 
authoritarianism  that would jeopardize rights o f citizens. A governm ent based on 
rule o f law  and liberal dem ocracy necessarily requires independent jud iciary for its 
sustenance. No wonder the jud iciary in India has been jealously guarding not only 
its own independence and dignity but also principles o f separation o f  power and 
rule o f  law. In the case o f L̂ . Chandrakumar v. Union o f  India^  the court referred to 
the task entrusted to the superior courts in India thus: 3

The Judges o f the superior courts have been entrusted with the task o f 
upholding the Constitution and to this end, have been conferred the power 
to interpret it. It is they who have to ensure that the balance o f power 
envisaged by the Constitution is maintained and that the legislature and the 
executive do not, in the discharge o f their functions, transgress constitutional 
limitations. It is equally their duty to oversee that the judicial decisions rendered 
by those who man the subordinate courts and tribunals do not fall foul o f 
strict standards o f legal correctness and judicial independence.

Hence, the Supreme Court has em phatically declared separation o f  powers, 
rule o f law, judicial review and independence o f judiciary as some o f the basic 
features o f  the Indian Constitution. In Indira N ehru Gandhi v. RajNarian^ the Supreme 
Court stated that Parliam ent cannot perform  adjudicatory function and any dispute 
regarding election o f the prime minister has to be cleared by the court or the tribunals 
established for the purpose because separation o f  powers was part o f the basic 
structure o f  the Indian Constitution. Through a series o f  decisions the Supreme 
Court ensured independence o f judiciary in m atters o f  appointm ent and transfer 
o f high court judges. Appointm ent o f judges was effectively taken away from the 
executive and entrusted to a collegium  o f judges com prising judges o f the Supreme 
Court and high courts. In Indira N ehru Gandhi v. Raj N arian  the Supreme Court 
held :5

It is true that no express m ention is made in our Constitution o f  vesting in 
the ju d ic ia ry  the ju d ic ia l po w er as is to be found in  the A m erican  
Constitution. B ut a division o f the three m ain functions o f  G overnm ent is 
recognized in our Constitution. Jud icial power in the sense o f  the judicial

2 (1997) 3 SCC 261.
3 Id. at 301.
4 (1975) Supp. SCC 1.
5 Id. at 45
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pow er o f  the State is vested in the Judiciary. Similarly, the Executive and 
the legislature are vested w ith powers in their spheres. Judicial powers has 
lain in the hands o f  Jud ic iary prior to the Constitution and also since 
Constituion. It is not the intention that the powers o f  the Judiciary should 
be passed to or shared by the Executive or the Legislature or that the powers 
o f the Legislature or the Executive should pass or shared by the Judiciary.

The Constitution has a basic structure com prising the three organs o f  the 
Republic: the Executive, the Legislature and the Judiciary. It is through 
each o f these organs that the sovereign w ill o f the people has to operate 
and m anifest itse lf and not through only one o f  them. None o f  these 
three organs o f  the Republic can take over the functions assigned to the 
other. This is the basic structure or scheme o f the system o f Government 
o f Republic

The era o f  liberal m arket econom y is bringing new  challenges to the principles 
o f separation o f  powers, rule o f  law, judicial review and judicial independence. The 
new  fragm ented  regu la to ry  reg im e w ith  autonom ous regu la to ry  bod ies and 
independent tribunals are becom ing the new  testing grounds for the application o f 
these principles.

III Independent tribunals and autonomous regulatory bodies in India

Even before India em barked on the journey towards liberalizing governm ent 
control over the economy, governm ent felt the need for speedier justice in certain 
m atters and application o f specialized skill and more sensitized decision m aking in 
place o f  detached adjudication o f  disputes. H ence independent tribunals made an 
earlier entry in the regulatory regime than autonomous regulatory bodies. The 42nd 
am endm ent o f  the Ind ian  C onstitu tion  am ong o ther th ings em pow ered the 
Parliament and appropriate legislatures to provide for alternative tribunals and courts 
for adjudication o f  disputes. Under article 323A Parliam ent has been given the 
pow er to constitute administrative tribunals for adjudication and trial o f m atters 
related to services under the governm ent. U nder article 323B the appropriate 
legislature has been given the pow er to constitute tribunals for adjudication and 
trial o f  m atters enumerated under clause (2) o f  that article.6

6 The appropriate legislature includes Parliament and state legislatures depending on their 
power to legislate on the matters enumerated in article 323B (2). Under the Indian Constitution 
powers of Parliament and state legislature to legislate on different subjects have been enumerated 
in list 1, 2 and 3 of VII Schedule. Parliament and state legislatures have exclusive powers to 
legislate on subjects enumerated in list 1 and 2 respectively. With regard to subjects enumerated 
in list 3 both Parliament and state legislature have concurrent powers to legislate but the state law 
to the extent it is inconsistent with Parliament’s law remains inoperative.
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W hen India shifted considerably from mixed economy principle to liberal market 
economy, autonomous regulators becam e a necessity in order to foster confidence 
o f  private players and also for the requirem ent o f  includ ing specialists in  the 
governance structure o f  the country. H ence Securities E xchange B oard  was 
established in 1992, Telecom Regulatory Body was established in 1997, Central and 
State E lectricity Commissions were established in 1998 onwards, T ariff Authority 
for M ajor Ports was established in 1997, Com petition Commission o f India was 
established in 2003. The process moves on w ith bills pending in the Parliam ent for 
autonom ous regu latory bodies in sectors like h igher education where foreign 
investments have been now  allowed. M ost o f  these regulatory systems provide for 
independent tribunals for speedy disposal o f  cases.

Independent tribunals constituted either as part o f  the autonomous regulatory 
system or otherwise have raised certain pertinent constitutional issues:
(a) H ow  far can these tribunals replace the constitutional adjudicatory system?
(b) Issue o f separation o f powers.
(c) Issue o f role o f judges in tribunals their independence and dignity.
(d) Role o f  judges in appointm ent o f  m em bers o f tribunals.

Independent tribunals in constitutional adjudicatory system

India has an integrated and hierarchal adjudicatory system w ith the Supreme 
Court o f India at the apex. Below  the Supreme Court there are high courts which 
are h ighest courts in the states. There are courts lower to high courts in various 
districts. Appeals from district courts in civil and crim inal m atters go to high courts, 
from high courts to the Supreme Court. A part from having appellate jurisdiction, 
h igh courts and the Supreme Court are also constitutional courts. W rits can be filed 
in  a high court or Supreme Court. D ecisions o f  the Supreme Court are b inding on 
every court o f  the country.7 D ecisions o f  a high court are b inding on courts under 
that particu lar high court. Supreme Court under article 32 and high courts under 
article 226 have the power o f  judicial review. Under article 227 high courts have 
pow er o f superintendence over all the courts and tribunals within its jurisdiction.

The idea o f  tribunals parallel to regular courts has been challenged in few  cases. 
In State o f  Karnataka  v. V ishwabarathi H ousing Building Coop. S ociety8 competence o f 
the Parliam ent to establish consum er forums with hierarchy in the form  o f district 
forum , state forum  and national com mission was challenged. It was contended that 
Parliam ent cannot establish a hierarchy o f  courts parallel to district courts, high 
courts and the Supreme Court in  absence o f  suitable am endm ent under article 368

7 Art. 141 of the Indian Constitution provides that the ‘law declared by the Supreme Court 
shall be binding on all courts within the territory of India.’

8 (2003) 2 SCC 412.
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o f the Constitution. It would result in conflict o f  decisions with hierarchy o f courts 
established under the Constitution having sim ilar jurisdiction. It was contended 
that Parliament by recourse to article 323A and 323B cannot establish forums which 
are substitute to civil courts including the high courts.

The Supreme Court referred to article 246(2)9 w hereby Parliam ent has the 
requisite pow er to make laws with respect o f  constitution o f  organization o f all 
courts except the Supreme Court and the high courts. Referring to item  77,10 78,11 
7912 and 9513 o f list 1 and item  11A14 and 4615 o f list III, the court held that they do 
not leave any doubt about legislative competence o f  the Parliam ent to provide for 
creation o f special courts and tribunals. Adm inistration o f justice; constitution and 
organization o f all courts, except the Supreme Court and high courts is squarely 
covered by entry 11A o f  list III o f the Constitution o f  India. The court also referred 
to L̂ . Chandrakumar v. Union o f  India"' ’̂ wherein the court held that the constitutional 
provisions vest Parliam ent and the state legislatures, as the case m ay be, with powers 
to divest the traditional courts o f  a considerable portion o f their judicial work. It 
was observed that the Parliam ent and the state leg islatures possess legislative 
competence to effect changes in  the original jurisdiction o f the Supreme Court and 
high court apart from the authorization that flows from article 323A and 323B in 
term s o f  entries 77, 78, 79 and 95 o f  list I so far as the Parliam ent is concerned and

9 Art. 246 ascertains the legislative competence of the Parliament and the state legislatures. 
Cl. (1) states: “Notwithstanding anything in clauses (2) and (3), Parliament has exclusive power to 
make laws with respect to any matters enumerated in List 1 in the Seventh Schedule (in this 
Constitution referred to as the “Union List”). Cl. (2) states: “Notwithstanding anything in clause 
(3), Parliament, and, subject to clause (1) the Legislature of any State also, have power to make 
laws with respect to any of the matters enumerated in List III in the Seventh Schedule (in this 
Constitution referred to as the “Concurrent List”). Cl. (3) states that state legislature have exclusive 
powers to enact laws on subject enumerated in list II which is called the State List. Exceptions to 
this are provided in Articles 249, 250, 252 and 253 whereby Parliament gets the power to legislate 
on matters related in the State list as well.

10 Constitution, organization, jurisdiction and powers of the Supreme Court (including 
contempt of such Court), and the fees taken therein; persons entitled to practice before the 
Supreme Court.

11 Constitution and organization [including vacations] of the High Courts except provisions 
as to officers and servants of High Courts; persons entitled to practice before the High Courts.

12 Extension of the jurisdiction of a High Court to, and exclusion of the jurisdiction of a 
High Court from, any Union territory.

13 Jurisdiction and powers of all courts, except the Supreme Court, with respect to any of 
the matters in this List; admiralty jurisdiction.

14 Administration of Justice; constitution and organization of all courts, except the Supreme 
Court and High Courts.

15 Jurisdiction and powers of all courts, except the Supreme Court, with respect to any of 
the matters in this List.

16 (1997) 3 SCC 261.
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in  term s o f  entry 6517 o f  list II and entry 46 o f list III so far as the state legislatures 
are concerned. It was further held that pow er o f  judicial review being the basic 
structure o f the Constitution cannot be taken away. The court further held that the 
forum s provided for in the Consum er Protection A ct supplem ent and do not 
supplant the civil courts. I f  a consum er has a com plaint with regard to the decision 
o f  the state or national consum er forum s he m ay resort to review under article 226 
and article 32.

In the case o f Union o f  India  v. De^hi H igh C ourt B ar Association"'^ constitutional 
validity o f Recovery o f D ebts Due to Banks and Financial Institutions Act, 1993 
was challenged. The D elhi H igh Court had held  that though tribunal could be 
constituted by Parliam ent even though it was not w ithin the purview  o f articles 
323A and 323B o f  the Constitution, and that the expression “adm inistration o f 
justice” as appearing in entry 11-A  o f  lis t III o f  the seventh schedule to the 
Constitution would include tribunals adm inistering justice as well, the im pugned 
legislation was unconstitutional as it erodes the independence o f the judiciary and 
was irrational, discrim inatory, unreasonable, arbitrary, and was h it by article 14 o f 
the Constitution. The D elhi H igh Court held that the A ct lowered the authority o f 
the high court lis-a -v is the tribunal in v iew  o f the fact that suits for recovery o f 
m oney exceeding Rs. 10 lacs were to be filed before the tribunal whereas suits for an 
am ount between Rs. 5 lacs and Rs. 10 lacs were to be filed before the D elhi H igh 
Court and for less than Rs. 5 lacs before the subordinate courts. This lowered the 
status o f the high court inasmuch as the tribunal, which was presided by an officer 
who did not have the status o f a high court judge would be deciding the suits for 
recovery o f  m oney exceeding Rs. 10 lacs. The high court also held  that the A ct 
eroded the independence o f the judiciary since the jurisdiction o f the civil court 
had been truncated and vested in the tribunal. It also came to the conclusion that 
the independence o f  the jud iciary was eroded as the high court had no role to p lay 
in the appointm ent o f  the presid ing officers.

The Suprem e C ourt, how ever, h e ld  that h igh  courts have on ly appellate 
jurisdiction and do not have original jurisdiction in such m atters and those high 
courts which have original jurisdiction m ay divest themselves and vest the original 
jurisdiction in the district courts. The court further observed that tribunals are very 
much part o f the justice delivery system o f the country but care has to be taken to 
ensure that it is m anned by persons with requisite experience and skill to be able to 
take place o f the civil courts:19

17 Jurisdiction and powers of all courts, except the Supreme Court, with respect to any of 
the matters in this List.

18 (2002) 4 SCC 275
19 Id. at 293.
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The m anner in which a dispute is to be adjudicated upon is decided by the 
procedural laws which are enacted from time to time. It is because o f the 
enactment o f the Code o f Civil Procedure that norm ally all disputes between 
the parties o f a civil nature would be adjudicated upon by the civil courts. 
There is no absolute right in anyone to demand that his dispute is to be
adjudicated upon only by a civil co u rt.------- This forum , namely, that o f a
civil court, now  stands replaced by the Banking Tribunal in respect o f  the 
debts due to the bank. W hen in the Constitution Article 323A and 323B 
contem plate estab lishm ent o f  a tribunal and that does not erode the 
independence o f the judiciary, there is no reason, to presum e, that the 
Banking Tribunals and the appellate tribunals so constituted would not be 
independent, or that justice would be denied to the defendants or that the 
independence o f  the jud iciary would stand eroded.

Such tribunals w hether they pertain to income tax or sales tax or excise 
and customs have now  become an essential part o f  the judicial system  in 
this country. Such specialized institutions m ay not strictly come within the 
concept o f  the judiciary, as envisaged by A rticle 50, but it  cannot be 
presum ed that such tribunals are not an effective part o f the justice delivery 
system, like Courts o f law.

Another issue that has been raised is whether tribunals constituted under article 
323A  and 323B can rep lace the ju risd iction  o f  h igh  court. The enactm ents 
constituting these tribunals in itially elim inated both the appellate and supervisory 
jurisdiction o f high courts and provided for direct appeal to the Supreme Court. 
The case o f S.P. Sampath K um ar v. Union o f  India^° involved the exam ination o f 
validity o f section 28 o f the Administrative Tribunal Act which ousted the jurisdiction 
o f the high court under articles 226 and 227 and vested exclusive jurisdiction in the 
administrative tribunals. The Supreme Court stated that it was already held in M inerva  
M ills case21 that judicial review is part o f the basic structure o f the Indian Constitution 
therefore judicial review cannot be dispensed with. However, Parliam ent has the 
pow er to provide for alternative institutions w ith the same power provided the 
alternative institution was as efficacious as the high court. The court stated:22

It is necessary that those who adjudicate upon these questions should have 
same m odicum  o f  legal train ing and judicial experience because we find 
that some o f these questions are so difficult and complex that they baffle 
the m inds o f even trained judges in the H igh Courts and the Supreme

20 1987 (1) SCC 124.
21 î^neri â Mills L̂ td. v. Unison o f India (1980)3 SCC 625.
22 1987 (1) SCC 124 at 131.
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Court. That is the reason w hy at the time o f the prelim inary hearing o f 
these w rit petitions we insisted that every bench o f  the Adm inistrative 
Tribunal should consist o f  one judicial m em ber and one administrative 
m em ber and there should be no preponderance o f administrative members 
on any bench. O f course, the presence o f the administrative m em ber would 
provide input o f practical experience in the functioning o f  the services 
and add to the efficiency o f  the Adm inistrative Tribunal, but the legal 
input would undeniably be more im portant and sacrificing the legal input 
or not giving it sufficient weightage would definitely impair the efficacy 
and effectiveness o f the Administrative Tribunal as com pared to the High 
Court.

The apex court also objected to the provision o f  appointm ent o f  chairman 
and vice-chairm an o f the tribunal b y  the governm ent. A ccording to the court since 
the governm ent does not have absolute and unfettered pow er in the appointm ent 
o f  h igh court judges therefore any tribunal that replaces the high court should have 
independence equivalent to the high court. Therefore the Supreme Court stated 
that chairm an and vice-chairm an could be appointed by the governm ent only after 
consultation  w ith  the C h ief Ju stice  o f  Ind ia and such consultation “m ust be 
m eaningful and effective and ordinarily the recom mendation o f  the C h ief Justice 
o f  India m ust be accepted unless there are cogent reasons, in which event the reasons 
m ust be disclosed to the C h ief Justice o f  India and his response m ust be invited to 
such reasons.”

However, in the case o f L. Chandrakumar, 7 judge bench o f  the Supreme Court 
overruled its earlier decision and held that article 226 and 227 were part o f the basic 
structure o f  the Indian Constitution therefore no tribunal can abrogate the power 
o f  the high courts. Tribunals constituted thereafter replace the high court only in 
m atters o f  appeal and do not abrogate the jurisdiction o f  high courts under articles 
226 and 227. The Law  Com m ission o f  India in its 162nd report recom m ended 
constitution o f national appellate administrative tribunal which would be headed 
only by  a ch ief justice o f  high court or judge o f  the Supreme Court o f India. The 
appellate tribunal would thus in practical term s have a status h igher than the high 
court but low er than that o f  the Suprem e Court. In its 215th report the Law  
Com m ission recom mended for reconsideration o f  L^.Chandrakumar case by a larger 
bench o f the Supreme Court and in the alternative suggested suitable amendments 
to provide for the appellate tribunal. The Law  Com m ission in the two reports 
h ighlighted the problem s o f  overburdened judiciary and divergence in the decisions 
o f  various high courts with regard to interpretation o f  provisions o f the Act. W hile 
the problem o f overburdened judiciary is real, the problem o f divergence o f decisions 
between various high courts would be there w ith regard to any legal issue. In such
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cases the Supreme Court resolves the m atter either in an appeal or by taking up 
m atters pending in various high courts.

Tribunals and separation of powers

Principle o f  separation o f  powers and checks and balances has been held  to be 
part o f  the basic structure o f the Indian Constitution. Petitioners have contended 
in few  cases that adjudication process by tribunals and m ixing up o f  regulatory and 
adjudicatory function in autonomous regulatory bodies violates the principle o f 
separation o f powers. The Com petition A ct 2002 before am endm ent provided 
adjudication by the Competition Commission o f India with no provision for appellate 
body. It was challenged in the case o f Brahmo D u ttv. Union o f  India^^ as v io lating the 
principle o f separation o f  powers which was part o f the basic structure o f  the 
Constitution. The governm ent undertook to amend the A ct and made provision 
for the Com petition Appellate Tribunal. The appellate tribunal is headed by a person 
who is or has been a judge o f  the Supreme Court o f India. The same contention 
was raised in the case o f  Union o f  India  v. R. Gandhi.2̂  The M adras H igh Court 
po in ted  out some defects in  the Com panies A m endm ent Act, w hich required 
m odifications to provide for separation o f  judicial function from the executive and 
legislative function. G overnm ent o f  India accepted those defects pointed out by 
the court and undertook to amend the A ct accordingly.

The pattern that India appears to following in constituting the regulatory bodies 
and tribunals is to create a regulatory body like the Com petition Commission o f 
India and the N ational Com panies’ Law  Tribunal. Over these bodies there is an 
appellate tribunal headed norm ally by a retired judge o f the Supreme Court o f 
India. This structure does not com pletely follow the principle o f  separation o f 
powers. The regulatory bodies have also been entrusted with adjudicatory function 
like the Com petition Commission o f India. It has adjudicatory powers including 
the power to impose penalty. The creation o f appellate tribunal does not much 
satisfy the principle o f separation o f powers, it  rather fulfills the conditions laid 
down in  the Sampath K um ar case for the constitution o f  tribunals. Provision for 
appeal to high court is taken away by constitution o f  the tribunals. In view  o f the 
decision in the L. Chandrakumar case, h igh court’s power o f  judicial review under 
article 226 o f  the Indian Constitution and supervision under article 227 o f the 
Indian Constitution cannot be taken away. The L aw  Com m ission o f  India in its 
162nd report and 215th report suggested that a way out can be found by creating an 
appellate tribunal which can be headed by a sitting or retired Supreme Court judge. 
In such situation high courts would give more deference to decisions o f an appellate

23 (2005)2 SCC 431
24 Madras Bar Association v. Union o f India (2010) 11 SCC 1.
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tribunal which is headed by a Supreme Court judge i f  challenged under article 226. 
Therefore reason for creation o f appellate tribunal seems less to accommodate the 
principle o f separation o f powers and more to m inim ize the chances o f  high courts’ 
interference in the decisions o f the appellate tribunal.

Issue o f  separation o f  powers has also arisen with respect to the appointm ent 
o f personnel o f  the regulatory bodies and the tribunals. In the case o f Union o f  
India  v. R. Gandhi^"'’ it  was argued that members o f  the bureaucracy who became part 
o f the N ational Com pany L aw  Tribunal and its appellate tribunal cannot remain 
perm anently on lien from their parent cadre in governm ent m inistry/departm ents. 
A fter some time they should choose w hether they want to continue as m em bers o f 
the tribunal or w ant to go back to their previous posts. The court held that the 
provision conflicts with the principle o f independence o f the tribunals. The provision 
also clearly violates the principle o f  separation o f powers.

Role of judges in tribunals, their independence and dignity

W ith the advent o f liberal m arket econom y and regulatory age in the Indian 
legal system, an issue has often arisen w ith regard to role o f judges in the tribunals 
and regulatory bodies. D ebate started w ith the notification o f  the Com petition Act 
o f 2002. The A ct originally provided for Com petition Commission o f India (CCI) 
with both regulatory and adjudicatory powers. The com mission would have a sitting 
or retired judge o f high court or any person eligible to be a high court judge. However, 
it was not necessary that the high court judge would be the chairperson o f  the 
tribunal. In accordance with the provisions o f the Act, a m em ber o f the bureaucracy 
was appointed as the chairperson o f the CCI. Validity o f  the Competition A ct was 
challenged in the case o f Brahmo D utt on the basis o f  decision in  Sampath Kumar 
case. It was argued that as per the A ct a high court judge m ight be a m em ber o f  the 
tribunal w ithout being its chairperson. I f  a high court judge works under any person 
from bureaucracy that would affront the independence and dignity o f the judiciary. 
It was argued that as per the decision in the Sampath Kum ar case a tribunal could 
replace the high court but it has to be ensured that it is as efficacious as the high 
court and the guidelines given in the decision on the constitution o f  tribunal should 
be adhered to which was not done in the im pugned legislation. The Parliam ent 
am ended the A ct w ith a provision for Com petition Appellate Tribunal headed by a 
judge o f  the Supreme Court and removed the provision for a high court judge in 
the CCI.

Contentions have been raised that m atters such as com petition, regulation o f 
m arket etc. require technical expertise for which a judge m ay not be the best person. 
Before the am endm ent o f the Com petition A ct it was argued that regulation o f
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m arket requires experts in  areas o f  economics, commerce etc. rather than judge who 
is generalists and m ay not necessarily possess the requisite skill and dynam ism  to be 
a successful chairperson o f a regulatory body. However, the courts have consistently 
followed the principle laid  down in Sampath K um ar case that bench o f the tribunals 
should comprise o f  at least one technical m em ber and atleast one judicial member.

Role of judges in appointment of members of tribunals

The issue became contentious in the case o f  Brahmo D utt, in the case o f  Union 
o f  India  v. R. Gandhi as well as in the still pending case o f  N ational Tax Tribunal. In 
R. G andhi the M adras H igh C ourt expressed  the opin ion that the president/  
chairperson o f the tribunal should be appointed by a committee headed by the 
C h ief Justice o f  India in consultation with two senior judges o f  the Supreme Court. 
In N ational Tax Tribunal it has been argued that although m em bers o f  the N ational 
Tax Tribunal would be selected by the committee headed by the C h ief Justice o f 
India, but two other m em bers o f  the selection committee would be p art o f the 
executive branch. Therefore the m ajority o f the selection committee would represent 
the political or administrative branch o f  the governm ent and opinion o f  the C hief 
Justice o f  India m ight not get due im portance. Sim ilar provision in the Com petition 
A ct was also challenged which was accom m odated by rem oving the high court 
judge from the regulatory branch and provid ing for an appellate tribunal headed by 
the Supreme Court judge. In the case o f  R. Gandhi, the Supreme Court em phasized 
upon the constitution o f  tribunal in a m anner that can inspire confidence o f the 
public in its ability and independence. In line w ith the judgm ent o f  the court in 
Sampath Kumar case, the court emphasized that the technical members o f the tribunal 
should also a have a position in the administrative hierarchy and expertise that can 
be com pared to that o f  a h igh court judge o f atlest five years standing.

IV Conclusion

A  legal system  is shaped according to the historical, legal, social, political and 
cultural context o f a country. Indian legal system  is no exception to this principle. It 
has developed and adjusted itse lf according to the social, political and legal h istory 
o f the country. The growth o f  globalization is resulting in the fragm entation o f the 
regulatory regime o f  the country. For a stable political and legal environm ent it is 
necessary that this regulatory regime should have coherence. To put in D workin’s 
terms, a legal system not only comprises o f  rules but also o f  certain principles. It is 
these principles which provide coherence and identity to a legal system. These 
principles develop according to the social, historical, economic and legal environment 
o f the country. I f  globalization has to result in peaceful integration o f  the world it 
has to accept this reality.

Role o f jud iciary and judges in regulatory bodies and tribunals is being resented
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generally by the political parties as well as by certain thinkers. However, taking into 
account the Indian legal developm ent after independence, it becomes necessary to 
include m em bers o f judiciary in the tribunals and regulatory bodies to ensure that 
the principles that have developed in the Indian legal system in due course o f  time 
are not easily m eddled with. Although much criticized, the Indian pattern o f including 
members o f  bureaucracy in regulatory bodies or tribunals is more beneficial in 
Indian circumstances as it would ensure that decisions are taken in more accountable 
m anner. In Indian context experts m ay be beneficial in advisory capacity but their 
outlook m ay sometime be too radical or remote from the real Indian conditions. 
Often experts and academ icians get too influenced by prevalent theories to be able 
to cross check it w ith socio-political and economic requirements o f  the country. 
B ureaucracy and jud ic iary on the other hand by nature are m ore cautious and 
conservative in their outlook.

Same stands true about tussle betw een the po litical branch o f  the state’s 
govern ing system and the judicial branch. A lthough judicial role in regulatory bodies 
should be lim ited to ensure separation o f powers and checks and balances, its role 
in  the tribunals should be sign ificant to ensure coherence in the legal system. 
However, to provide due justice to the principle o f separation o f powers and checks 
and balances it is necessary that public control o f  judicial appointments should be 
more than it is at present in the collegium  system. Since retired judges are playing 
significant role in the constitution and w orking o f  regulatory bodies and tribunals 
as well, it is necessary that representatives o f  people should also have a role in the 
appointm ent o f  judges. The role should not be confined to the political executive 
only but also to representatives who are in opposition in the Parliament. It is necessary 
that persons who are appointed in the tribunals and regulatory bodies as well as 
those who appoint them  should have an accountability and general affinity towards 
the Indian legal and political system  to ensure that the fragm ented regulatory regime 
remains accountable to the people o f India and the vision o f  the constitution makers 
is maintained.
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