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Abstract

In this paper an attempt is made to review and re-state how, in what manner and
to what extent the concept of Mitakshara coparcenary has been modulated by
the legislative intervention first through the Hindu Succession Act of 1956 and
later through the Act of 2005, amending the principal Act that makes the daugh-
ter of a coparcener ‘by birth” a coparcener in her own right in the same manner
as the son. The critique mainly revolves around the decision of the apex court in
Chander Sen (1986) and catena of cases dittoing its decision-principle. The
paper argues that, notwithstanding the dilution of the principle of survivor-
ship, the perspective of the institution of Mitakshara coparcenary has been
widened. This, in turn, strengthens the joint or undivided family system, pro-
viding instantly to all the members of the family the much- needed-social-
security-cover.

I Mitakshara coparcenary: An institution of social security

MITAKSHARA COPARCENARY under Hindu law is a unique
institution.! It is an institution which is a creation neither of a statute

*  This paper is substantially based on interactive sessions that the author had at Chandigarh
Judicial Academy with Additional District and Sessions Judges drawn from the States of
Punjab and Haryana and Union Territory of Chandigarh during the session 2010-2011 on
the subject of “Devolution of interest in Mitakshara coparcenary.” The views expressed in
this article are, however, solely of the author and not necessarily of the Chandigarh Judicial
Academy where he holds the position of the Director (Academics).

** LLM., S.J.D. (Toronto, Canada), Director (Academics), Chandigarh Judicial Acad-
emy, Chandigarh ( Former Professor & Chairman, Department of Laws, Dean, Faculty of
Law, Fellow, Panjab University, Chandigarh, & UGC Emeritus Fellow in Law ). E-mail:
vkumar1459 42@yahoo.co.in

1. Although Mitakshara and Dayabhaga Schools of Hindu law differ on birthright of
coparceners and the rules of inheritance, yet they bear similar import so far as the constitution
and functioning of joint or undivided family is concerned.



414 Journal of the Indian Law Institute Vol. 53:3

nor of agreement between the parties.? Its membership is solely a matter
of status which is acquired by birth or adoption.? It provides, inter alia,
social security umbrella not only to coparceners, but also to the large
number of persons, males and females, who constitute an undivided or
joint family. There is no limit to the number of persons who can
compose joint family or to the degree of their remoteness from the
common ancestor and to their relationship with one another. A joint
Hindu family consists of persons lineally descended from a common
ancestor and includes their wives and unmarried daughters. The daughter
on her marriage ceases to be a member of her father’s family and
becomes a member of her husband’s family. However, after the
amendment of the Hindu Succession Act 1956 (30 of 1956)* by the
amending Act of 2005, a daughter of a coparcener (in respect of her
property rights) has also ‘by birth become a coparcener in the same
manner as the son’ and has the same rights in the coparcenary as she
would have had if she would have been a son.’

The cardinal doctrine of Mitakshara coparcenary is that the property
inherited by a Hindu from Hindu family is, thus, a larger body consisting
of a group of persons who are united by the tie of sapindaship arising by
birth, marriage or adoption. Property of his father, father’s father, or
father’s father’s father is ancestral property (a-pratibandhadaya -
unobstructed) as regards his own male issues; that is, if he has son,
grandson and great-grand son, they acquire an interest in it from the
moment of their birth and they become coparcener with their paternal
ancestor in such property.® In Mitakshara coparcenary there is
community of interest and unity of possession: the interest of one
member is the interest of all; the possession of one is possession of all.
No member so long he remains undivided can predicate that he or that
particular member is entitled to that particular share in coparcenary
property.” If a coparcener dies undivided, the other members take the
whole by virtue of survivorship.®?

2. See, Bbagwan Dayal v. Reoti Devi, AIR 1962 SC 287.

3. See, for instance, Satrughan v. Sabujpari, AIR 1967 SC 272 and Surjit Lal Chhaabda
v. CIT, Bombay, AIR 1976 SC 109.

4. Hereinafter referred to as HSA 1956.

5. Hindu Succession (Amendment) Act, 2005 (39 of 2005).

6. Property inherited by a man from other relations is his separate property, which is
characterised as sapratibandhadaya - obstructed, obstructed by the fact of his living. How-
ever, on his dying intestate, even this property in the hands of his own son becomes unob-
structed wvis-a-vis his own son (grandson of the deceased).

7. See, Appovier v. Rama Subba (1986) 11 MIA 75 at 89.
8. See, Katama Natchiar v. Rajab of Shivagunga (1863) 9 MIA 539 at 611.
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With a view to build up Mitakshara coparcenary to serve as an
effective institution of social security, the coparcenary property is broadly
divided into two parts: movable and immovable. As a general rule,
immovable property is considered inalienable. Another general principle
is that only the karta of the undivided family and not the individual
member thereof is empowered to deal with the coparcenary property.
While doing so, he too could deal with it only for limited defined
purposes and for no others. He could alienate for meeting the needs of
the family, to meet an emergent situation, and for fulfilling some religious
objectives.’

For the same reason, namely to preserve the coparcenary property
for the provision of social security, the karta of the family, in his
capacity as karta, could not make a gift even of a small portion of
movable coparcenary property without the consent of his sons except
for extremely limited purpose of performing “indispensable acts of duty,
and for purposes prescribed by the texts of law, as gifts through affection,
support of the family, relief from distress and so forth.”1°

Similarly, the karta of the family could not alienate the property for
his own purposes, for he has no greater interest in the coparcenary
property even in the capacity of karta than other members constituting
the coparcenary. Traditionally, prior to the Hindu Succession
(Amendment) Act of 2005, he could bind his sons’ interest (including
grandson and great-grandson) for his own personal purposes through
alienation but only in a very circuitous manner; that is through the
doctrine of antecedent debts by invoking the principle of pious
obligation.!!

The objective of social security provision is strengthened by the
enlarged ambit of what constitutes coparcenary property. The
traditionally accepted principle is that any property received by a person
from his father, grand-father and great grand-father (all on the paternal

9. For the exposition of incidents of Mitakshara coparcenary, see State Bank of India v.
Ghamandi Ram, AIR 1969 SC 1330 at 1333.

10. See, Mulla on Principles of Hindu Law 340 (21st ed, 2010) citing Mitakshara, ch.1,s.1,
para 27.

11. S. 6(4) of the HSA 1956, as amended by the Act of 2005, now stipulates that the right
of the creditor to proceed against the son, grandson or great grand son after the amendment
came into force on the ground of pious obligation is curtailed. Henceforth, the Act prohibits
the creditor from proceedings against the said heirs. However, the right of the creditor to
proceed against the specified heirs for the debts contracted by the ancestor before the com-
mencement of amending Act is specifically saved and could be realised as per law existing at
that time.
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side only), known as ancestral property, instantly constitutes the nucleus
and comes within the ambit of coparcenary property. Besides, any
other property, known as separate property, whether self-acquired or
received from any other source (that is other than the property received
from father, father’s father and father’s father’s father) but thrown into
the common pool, either expressly or impliedly, also falls within the
scope of coparcenary property,'? with all incidents of joint family
property.’> All such property needs to be preserved as far as possible
and used for family purposes.

Prior to the enactment of Hindu Gains of Learning Act of 1930,
even the acquisitions made by a coparcener by virtue of the specialised
knowledge, training, etc. which was acquired or gained at the cost of
the coparcenary property would also belong to the coparcenary of which
he happened to be a member."* The functional principle, in short, was
that in a coparcenary, each member should contribute according to his
capacity and each one would get according to one’s own needs.

One of the prime purposes of the institution of Mitakshara
coparcenary was, thus, to serve the social cause of all the members of
the extended family through the principle of interdependence. It was
certainly not meant to serve an individual only as an individual, but
also an individual as a member of the family. Accession (and not really
succession) to property was, therefore, per stripes and not per capita,
and thereby giving benefit to all and not to just one particular person to
the exclusion of others.

In this backdrop, at the instance of income-tax authorities, who
naturally want to extend their net of income tax liabilities for
augmenting the state resources, the question that has come to the fore
is, whether after the enactment of the Hindu Succession Act of 1956
(30 of 1956) the income and assets of the father inherited by his son
will be his separate property or coparcenary property in which his own
son would also acquire an interest by birth?

12. See, D.S. Lakshmaiah v. L. Balasubramanyam, AIR 2003 SC 3800. For elaborate
exposition on this count, see Mayne’s Hindu Law and Usage, 364-65 (11" ed.).

13. See, for instance, Radhakant Lal v. Nazima Begum, AIR 1917 PC 128. In this case, the
property inherited from brother bore the character of separate property and when it was
thrown into the common pool became the property of the joint family.

14. See, for instance, Gokal Chand v. Hukum Chand Nath Mal, AIR 1921 PC 35. In this
case, since the person, while preparing for the premier service - Indian Civil Service (ICS) -
was supported by the joint family resources, the income earned by him also belonged to the
joint family.
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IT Impact of HSA 1956 on Mitakshara coparcenary: Two views of the
Supreme Court

First view: Mitakshara coparcenary has been abrogated

The issue about the impact of the Hindu Succession Act of 1956 on
Hindu Mitakshara came up before the various high courts at the instance
of income tax authorities when they sought to impose tax liability in
respect of the separate property that devolved upon the son after his
father died intestate. Since there was variation in their views, the
matter was referred to the Supreme Court for its authoritative
determination. Such a culmination took place in the case of
Commissioner of Wealth Tax, Kanpur v. Chander Sen.'>

In Chander Sen, there was a joint family constituted by Chander
Sen and his father that owned considerable property including a business.
There was partial partition of the business between the two in the year
1961. The father, who carried his own business separately, died intestate
in 1965 leaving behind his son Chander Sen and grandsons (sons of
Chander Sen) surviving him. In this context, the specific question arose
before a bench of two judges about the nature of property in the hands
of inheriting son under the relevant provisions of HSA 1956: whether
‘a son who inherits his father’s assets when separated by partition
should be assessed as income of the Hindu undivided family of the son,
or his individual income.!®

In order to answer this question, the Supreme Court examined
the views of different high courts that hitherto prevailed in the light of
the express provisions of the HSA 1956.7 The bench, inter alia,
examined how, in what manner and to what extent the whole notion
of Mitakshara coparcenary under the traditional Hindu law has been
amended and codified by the legislature. In the considered opinion of
the bench, the inheriting son shall hold the property in his individual
capacity and not as karta of the Hindu undivided family wvis-a-vis his
18 This implies that the concept of Mitakshara coparcenary
has been altered or even abandoned to that extent. Following year,

own sons.

15. AIR 1986 SC 1753, per R.S.Pathak and Sabyasachi Mukherji, J]. Hereinafter referred
to as Chander Sen.

16. Id. at 1756 (para 10).

17. See infra note 48-52, and the accompanying text.

18. Supra note 15 at 1760.
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this view was reaffirmed by the Supreme Court in Yudishter v. Ashok
Kumar.'® Since then, whenever Chander Sen is cited, its decision-principle
has been invariably relied upon in successive cases by the apex court.
In this respect, illustratively, reference may be made to relatively
two recent cases. First reference is made to Makhan Singh (D) by LRs. v.
Kulwant Singh.*® In this case, a piece of land purchased by the father
was inherited by his four sons, who continued to live jointly as members
of HUF (properly called coparcenary). Onmne of the members of
coparcenery, while remaining joint, sold his share to Makhan Singh.
The question arose whether he could do so while remaining undivided.
The trial court held that he could do so. The first appellate court
concurred with the decision of the trial court. On second regular appeal,
the Punjab & Haryana High Court reversed the decision. On special
leave to appeal, however, the Supreme Court reversed the decision of
the high court?® summarily on the strength of its earlier decision in
Chander Sen by reiterating that “a son who inherits his father’s assets
under section 8 of the Hindu Succession Act does so in his individual
capacity and not as a Karta of the Hindu Undivided Family.”
Secondly, one may refer to Bhanwar Singh v. Puran **> that had
come to the Supreme Court in an appeal again against the judgment of
Punjab & Haryana High Court. In this case, one Bhima, a male
Hindu, died in 1972 leaving behind a son, Sant Ram, and three daughters.
Since the property left by Bhima was seemingly his own separate self-
acquired property, the same was equally divided amongst his son, Sant
Ram, and three daughters, under the relevant provisions of the HSA,
1956, as it then existed. 1/4™ share of each is shown to be recorded in
the revenue records of 1973-74. In 1977, a son (who is now appellant -
Bhanwar Singh) was born to Sant Ram. During the minority of Bhanwar
Singh, his father Sant Ram alienated the property to the respondents.
On attaining majority, Bhanwar challenged the alienation, claiming
that his father after his birth in 1977 had no right to dispose the
property except for legal necessity. In this context the issue arose about

19. AIR 1987 SC 558.

20. AIR 2007 SC 1808, per B.P. Singh and H.S. Bedi JJ.

21. Kulwant Singh v. Makhan Singh, AIR 2003 P&H 142, per Satish Kumar Mittal J.

22. AIR 2008 SC 1490, per S.B. Sinha and V.S. Sirpurkar, JJ. (Hereinafter referred to as
Bhanwar Singh)
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the true character of property in the hands of Sant Ram under the
provisions of HSA 1956: whether the appellant Bhanwar Singh had
acquired an interest therein by birth in the year 1977.%

The Supreme Court, affirming the decision of the high court, held
that the appellant did not acquire any interest in the said property,
because his own father’s interest in that property was absolute under
the relevant provisions of the HSA, 1956. The line of reasoning to
reach this conclusion adduced by the apex court may be abstracted as
under.

(a) In view of the overriding effect of section 4 of the HSA, there
is a “sea change in the matter of inheritance and succession amongst
Hindus.”?*

(b) Under section 8 read with section 6 of the HSA, as it stood at
the relevant time, which lays down the general rules of succession, the
property of a male Hindu dying intestate devolves upon the heirs
mentioned in class I of the schedule appended to the HSA.?

(c) In the said schedule, “natural sons and daughters are placed in
class I heirs, but a grandson, so long as father is alive, has not been
included.”?¢

(d) “Section 19 of the Act provides that in the event of succession
by two or more heirs, they will take the property per capita and not per
stripes, as also tenants-in-common and not as joint tenants.”?

(e) Keeping in view the above, S.B. Sinha J (for himself and S.
Sirpurkar J) held that “in terms of Section 19 of the Act, as Sant Ram
and his sisters became tenants-in-common and took the properties
devolved upon them per capita and not per stripes, each one of them
was entitled to alienate their share, particularly when different properties
were allotted in their favour.”?

While rendering decision in Bhanwar Singh, the bench also noted?
that the principle of Chander Sen which they are applying was also
reiterated by the Supreme Court in Yodhishter v. Ashok Kumar,*® Sunderdas
Thackersay & Bros. v. Commissioner of Income-Tax,> Commissioner of Income-

23. Id. at 1491 (para 10).
24. Id. at 1491 (para 11).
25. Id. at 1192 (para 11).
26. Ibid.

27. Ibid.

28. Id. at 1494 (para 18).
29. Id. at 1493 (para 15).
30. AIR 1987 SC 558.
31. 1982 (137) ITR 646.
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Tax v. P.L. Karuppan Chettiar,”? and Additional Commissioner of Income-
Tax v. M. Karthikeyan.>

Second view: Mitakshra coparcenary has been retained

However, there has also been a discordant view taken by the bench
of the Supreme Court of equal strength in a contemporaneous case, Ass
Kaur (Smt.) (Deceased) by LRs v. Kartar Singh (Dead) by LRs,** albeit without
any reference to the earlier view of Supreme Court in Chander Sen. In
this case, the court has held with equal vehemence that on devolution
of self-acquired property of the father to his son, it becomes coparcenary
property in his hands wvis-a-vis his own son; that is, his son would
instantly acquire an interest in the same by birth. While considering
the overriding effect under section 4 of the HSA 1956, the Supreme
Court has reiterated the existence of the principle of Mitakshara
coparcenary. S.B.Sinha J (for himself and Markendey Katju ]) stated:>

Property inherited from paternal ancestor is, of course, ancestral
property as regards the male issue of the propositus, but it is his
absolute property as regards other relations.

In support of their view, they abstracted the statements from the standard
work, Mulla’s Principles of Hindu Law:>°

(Df A inherits property, whether movable or immovable, from

his father, or father’s fathers, or father’s father’s father, it is
ancestral property as regards his male issue. If A has no son,
son’s son, or son’s son’s son in existence at the time when he
inherits the property, he holds the property as absolute owner
thereof, and he can deal with it as he pleases.

32. 1993 Supp. (1) SCC 580: after the death of the father intestate, his separate property
was inherited by and divided between his widow and son. The property so inherited by the
son under s. 8 of the HSA 1956 was to be treated as his individual separate property and,
therefore, income arising therefrom was not assessable in the hands of the HUF.

33. 1994 Supp. (2) SCC 112: a share obtained by a son from his deceased father*s property
is governed by s. 8 of the Hindu Succession Act, 1956 and therefore his separate property.

34. AIR 2007 SC 2369, per S.B. Sinha and Markendey Katju JJ citing Dbarma Shamrao
Agalawe v. Pandurang Miragu Agalawe, AIR 1988 SC 845 and Sheela Devi v. Lal Chand,
2006 (1) SCALE 75.

35. Id. at 2375 (para 32). Emphasis added.

36. 289(15th ed.).
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Again:¥

The share which a coparcener obtains on partition of ancestral
property is ancestral property as regards his male issue. They
take an interest in it by birth, whether they are in existence at
the time of partition or are born subsequently. Such share,
however, is ancestral property only as regards his male issue.
As regards other relations, it is separate property, and if the
coparcener dies without leaving male issue, it passes to his heirs
by succession.

After referring to these statements, the Supreme Court in Ass Kaur
has further observed, rather assertively, that “(t)here is no dispute in
regards to the aforementioned propositions of law.”3® As if to reinforce
this view, the apex court cited®® its two other earlier decisions, namely
Dharma Shamrao Agalawe v. Pandurang Miragu Agalawe *° and Sheela Devi
v. Lal Chand*.

III Relative evaluation of the two views with a focus on Chander Sen

It is indeed interesting to note that S.B. Sinha J (along with V.S.
Sirpurkar J) was a member of the bench of the Supreme Court in
Bhanwar Singh*? and also a member of the bench (along with Markendey
Katju J) in Ass Kaur.¥® In Bbanwar Singh, the decision of Chander Sen
was relied upon, whereas there was no mention of Chander Sen in Ass
Kaur in the consideration of the same proposition. For the resolution
of this duality, therefore, it would be in order to undertake the relative
evaluation of the two views. For this purpose, one may focus on
Chander Sen and examine critically the legitimacy of its propositions.
This may be done for three cogent reasons: one, Chander Sen represents
a comprehensive decision inasmuch as it takes note of the conflicting
views of the various high courts;* two, in cases that have followed
Chander Sen, its reasoning has been virtually replicated without adding
anything more;* and three, Chander Sen has become so much entrenched

37. Id. at 291.

38. Supra note 34 at 2375 (para 33).

39. Id. at 2376 (para 33).

40. AIR 1988 SC 845.

41. 2006 (1) SCALE 75.

42. Supra note 22.

43. Supra note 34.

44. See infra notes 51-55, and the accompanying text.
45. See, for instance, Bhanwar Singh, supra note 22.
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as quite a few subsequent cases have relied upon its propounded principle
unquestioningly even without the need of reproducing any of its relevant
propositions.*®

Rationale of holdings of Chander Sen

For abstracting the rationale of Chander Sen, it is pertinent to state
that the whole range of devolution of Mitakshara coparcenary property
as envisaged by the Act of 1956 is essentially dealt with under section 6
read with section 8 along with sections 9-13 and 19 of the HSA 1956.
Although the old provisions of section 6 of the Act of 1956, called the
principal Act, have been substituted by the provisions of new section 6
introduced by the Hindu Succession (Amendment) Act, 2005 (39 of
2005), the old section 6 of the principal Act continues to be relevant at
least in three respects. One, the Act of 2005 is an amending and not
the repealing Act and, therefore, for deciphering the change one must
first know the old provision in order to appreciate its substitute; two,
the operation of provisions of new section 6 is prospective and, therefore,
the old section shall continue to apply to cases that arose prior to the
amending Act came into force; and three, the decisions rendered by
the courts including the apex court in terms of old section 6 provide
continuity in expounding the concept of Mitakshara coparcenary under
the new section 6.

With this perspective in view, one may focus on the holdings of
Chander Sen. In this case, for examining the true nature of property in
the hands of the inheriting son, the bench of the Supreme Court
consisting of Sabyasachi Mukherji and R.S. Pathak JJ specifically directed
their concern to examine the impact of the said Act on the hitherto
prevailing provisions of the Hindu law. For determining this impact,
the Supreme Court took into account the views expressed by the various
high courts specifically on this very issue in hand. In its analysis, the
court noted the divergent views expressed by the Allahabad High Court

46. See, for instance, Makhan Singh, supra note 20.

47. The Amending Act received the assent of the President on Sep. 5, 2005 and came into
force with effect from Sep. 9, 2005, the date on which it was published in the Gazette of India,
Ext., Pt. IL, S. 1.
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in Commissioner of Income-tax, U.P. v. Ram Rakhpal, Ashok Kumar;*® full
bench of Madras High Court in Addl. Commissioner of Income-tax, Madras
v. P.L. Karuppan Chedttiar, Madhya Pradesh High Court in
Shrivallabbadas Modani v. Commissioner of Income-tax, M.P.-I,’>° Andhra
Pradesh High Court in Commissioner of Wealth-tax A.P. ~II v. Mukundgirji,’!
and the contrary view of Gujarat High Court in Commissioner of
Income-tax, Gujarat-I v. Dr Babubbai Mansukbbhai.>

In view of its analysis, the Supreme Court bench examined the
impact of the HSA 1956 on the nature of property inherited by the
sons wvis-a-vis their own sons. The results of its analysis that constitute
bases for eventual conclusion may be abstracted as under:

Re: The connotation of the preamble to the HSA 1956

The singular objective of enacting the Hindu Succession Act 1956,
as indicated in the preamble, is “to amend and codify the law relating
to intestate succession among the Hindus.” Here the use of the term
“amend” means “to modify (the hitherto prevailing principles of Hindu
law) where necessary.”3

Re: Overriding effect of the HSA 1956
Section 4 of the Act, “makes it clear
Act in case of doubt and not to the pre-existing Hindu law.

» «

that one should look to the
»54

48. (1968) 67 ITR 164. In this case, Ram Rakhpal and his father constituted coparcenary.
There was partition between them in 1948. On the death of his father in 1958, Ram Rakhpal
inherited his share in the coparcenary property. In this fact situation, Allahabad High Court
held that the income of the property inherited by the son under the relevant provisions of
HSA 1956 was his individual income and not the income of joint family of which he happened
to be the karta. (Analyzed in Chander Sen, supra note 15 at 1756).

49. 114 ITR 523: AIR 1979 Mad. (Analysed in Chander Sen, supra note 15 at 1758 ).

50. (1982) 138 ITR 637: 1983 Tax LR 559. In view of s. 8 of HSA 1956, which is taken as
“aself-contained provision laying down the scheme of devolution of property of a Hindu,” the
Madhya Pradesh High Court held that in construing the provisions of section 8 of the new
codifying Act, earlier law should be ignored. (Analysed in Chander Sen, supra note 15 at
1759).

51. 144 ITR 18: 1983 Tax LR 1370. The Andhra Pradesh High Court held that the
properties which devolved upon a son by inheritance under the HSA 1956 were the proper-
ties of the son in his individual capacity and not of the joint family in which his son would
acquire any interest by birth and thereby a right to claim any share or sue for partition of such
properties. (Analyzed in Chander Sen, Supra note at 15).

52. (1977) 108 ITR 417. (Analysed in Chander Sen, supra note 15 at 1758).

53. Chander Sen, supra note 15 at 1760 .



424 Journal of the Indian Law Institute Vol. 53:3

Re: Express mandate of section 8 of HSA 1956, laying down the general rules of
succession, cannot be negated for the following reasons:

(i) Its very first rule provides that the property of male Hindu dying
intestate shall devolve upon the heirs specified in class I of the schedule
appended to the Act. These heirs (prior to the amending Act of 2005)
were 12 in number.?

(i1) A perusal of the list of heirs mentioned in class I of the schedule
show that it “only includes son, and does not include son’s son, but
does include son of a pre-deceased son.” In other words, while including
son and son of a pre-deceased son, the class I heirs “does not include
specifically the grandson.” (In the appended schedule, “natural sons and
daughters are placed in class I heirs, but a grandson, so long as father is
alive, has not been included.)

(i) The inclusion of grandson along with the son despite his
exclusion specifically would mean ignoring the overriding effect of the
Act under section 4, read with section 8, which impliedly abrogates the
Mitakshara law. (If son is taken to include his own son, that would
imply that “he takes it as Karta of his individual family” - a view
subscribed by the Gujarat High Court in Dr Babubbai Mansukbbbai.
Such a view, in the opinion of the Supreme Court, “is not possible” in
the light of the provisions of section 8 of the Act.)

Re: Creation of two classes amongst the class I beirs is not warranted

Under the HSA 1956, amongst the class I heirs it is not
contemplated that property in the hands of males shall be coparcenary
property, whereas in the hands of females it would be their separate
property.>®

Re: Clear and categorical mandate of section 19 of HSA 1956

“Section 19 of the Act provides that in the event of succession by
two or more heirs, they will take the property per capita and not per
stripes, as also tenants-in-common and not as joint tenants.”

54. Ibid.

55. The amending Act has added six more heirs to class I by shifting them from class II
heirs in the appended schedule.

56. Chander Sen, supra note 15 at 1757 (para 11).
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Re: Chander Sen’s conclusion

In the light of the reasons as abstracted above, the Supreme Court
in Chander Sen affirmed that “the express language [of section 8 of the
Hindu Succession Act, 1956], which excludes son’s son, but included
son of a predeceased son, cannot be ignored,” and “must prevail.”” To
this extent, the traditional notion of Mitakshara coparcenary stands
“amended.” and, accordingly, the Supreme Court accepted the view
expressed earlier by the High Courts of Allahabad, Madras, Madhya
Pradesh, and Andhra Pradesh, in preference to the contrary view taken
by the Gujarat High Court.?®

Approval of the decision of the full bench of Madras High Court in
Addl. Commissioner of Income-tax, Madras v. P.L. Karuppan Chedttiar,” also
means that the ambit of the proposition propounded by the Supreme
Court in  Chander Sen stands enlarged to the extent “that property
inherited by a son from his divided father - even assuming that it was
ancestral property in the hands of the father - would be his separate property
and individual property and not of the joint family consisting of his

wife, sons and daughters®®.”

Critique of Chander Sen

The overriding effect of the Act, as stipulated in the provisions of
section 4, is not unqualified, inasmuch as its opening clause begins,
“Save as otherwise expressly provided.” It clearly envisages, firstly that
there are certain exceptions where the law immediately in force before
the commencement of the Act in the form of any text, rule or
interpretation of Hindu law and any custom or usage as a part of that
law shall continue to apply.

Secondly, the text of section 4 itself limits the overriding effect of
the Act by laying down that only those matters that are specifically
dealt within the Act stand amended, and not the ones that are not
covered and codified by it either directly or indirectly.

Section 6 (both old and new) of the HSA 1956 speaks of retention of coparcenery
rather than its abrogation. The opening and the principal part of old
section 6 of the Act preserves the concept of Mitakshara coparcenary in
its pristine form by providing unequivocally that when a male Hindu

57. Id. at 1760.

58. Ibid.

59. Supra note 49.

60. For this exposition, see Satyajeet A. Desai (Ed.), Mulla on Principles of Hindu Law
1129 (21st ed., 2010). (Empbhasis added.)
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dies after the commencement of this Act, having an interest at the
time of his death an interest in a Mitakshara coparcenary property, his
interest in the property shall devolve by survivorship upon the surviving
members of the coparcenary and not in accordance with this Act.
Chander Sen makes absolutely no reference to the provisions of section 6
of the HSA 1956 in its analysis.

The concept of notional partition envisaged under explanation I appended to
proviso to old section 6 of HSA 1956 does not mean abrogation of Mitakshara
coparcenary. The principle of survivorship is, however, defeated in a
situation when a male Hindu dies leaving behind a female relative
specified in class I of the schedule or a male relative specified in that
class who claims through such female relative. In that situation, instead
of surviving members taking the whole property by virtue of surviving
the deceased, the deceased’s interest in the Mitakshara coparcenary
property shall devolve in accordance with the provisions of section 8.
This is the impact of the proviso on the principal provision made in
section 6.

For crystallising the interest of the deceased in the Mitakshara
coparcenary property, a legal fiction has been introduced by appending
explanation I to the proviso, whereby “the interest of a Hindu
Mitakshara coparcener shall be deemed to be the share in the property
that would have been allotted to him if a partition of the property had
taken place immediately before his death, irrespective of whether he
was entitled to claim partition or not.”

The superseding of the principle of survivorship, it needs emphasis,
does not mean that the concept of Mitakshara coparcenary has been
totally abandoned or erased from the applicable body of Hindu law. To
wit, even in the event of crystallising and separating the interest of the
deceased coparcener, one is required to resort to the process of partition
as envisaged under the Mitakshara law, signifying its continuing
existence.

Having crystallised the interest of the deceased coparcener into a
share allotted to him on partition, it would devolve upon the heirs in
the order of succession as stipulated under section 8. According to the
rules of this section, the class I heirs, twelve in number (prior to the
amendment of 2005) that include both males and females, take
precedence over all the rest.

Identifying the share of the deceased in the coparcenary property on the basis of
notional partition - the partition resorted to only for a specific purpose of
demarcating the share of the deceased — does not amount to partition among the
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surviving members of the coparcenary. They continue to live jointly as
before. This is borne out from the appended explanation II, which
categorically provides that nothing contained in the proviso to section
6 (which makes room for the daughter to claim a share in the property
of deceased father) shall enable a person who has separated himself from
coparcenary before the death of the deceased or any of his heirs to claim
on intestacy a share in the interest referred to therein. This implies
that the purpose of proviso is only to carve out a share in the property
of the deceased for the benefit of daughters, and let the Hindu undivided
family and coparcenary go on as usual.

Section 10, read with section 8 of the HSA 1956, speaks of retention of

coparcenary. Distribution of deceased’s share in the coparcenary property
carved out through notional partition amongst the heirs in class I of the
schedule on the basis of per stripe or branch, and not per capita as in
the case of class II heirs.
Section 19 of the HSA 1956, which spells out the mode of succession of two or
more beirs, does not discard the retention of the concept of Mitakshara coparcenary
in certain specified situations. It provides that if two or more heirs succeed together
to the property of an intestate, they shall take the property “save as otherwise
expressly provided in this Act, per capita and not per stripes; and as tenants-in-
common and not as joint tenants.” The Supreme Court did make a specific
reference to the provisions of this section in Chander Sen by adding a
special paragraph 12A. But, somehow or the other, the saving clause,
“save as otherwise expressly provided in this Act”, which is of critical
importance in the context of devolution of property escaped the attention
of the Supreme Court while considering the purport of this section. It
appears that for its flawed incorporation, the court relied upon the
judgment of the Andhra Pradesh High Court in Commissioner of Wealth-
tax A.P.~II v. Mukundgirji, wherein there is an omission of the saving
clause.®! It is this omission, which led the court to conclude that
whenever two or more heirs succeed together to the property of an
intestate, they should always take the property as tenants-in-common
and not as joint tenants. This means that the Act has chosen to
provide that the property which devolved upon heirs mentioned in
class I of the schedule under section 8 constituted the absolute properties
and his sons have no right by birth in such properties.

A perusal of the provisions of section 19 reveals that two modes of

61. See Chander Sen, supra note 15 at 1759.
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devolution of property are clearly intended when it is specifically stated
that devolution of property on two or more heirs would be per stripes if
so expressly stated, and otherwise it would be per capita, that is if it is
not stated specifically whether it would be per stripes or per capita. The
dual mode had been necessitated by the operation of the provisions of
section 6 of the principal Act (prior to their replacement by the
Amending Act of 2005) read with the provisions of section 10. In the
process of devolution, the daughter is given a share in the property of
her father without conferring the status of a coparcener on her, and as
such she would get her share per capita, that is in her own individual
capacity. On the other hand, the son acquires the property as karta of
the family, which is per stripe, in which his son would take interest by
virtue of his birth. In view of this exposition, it would, therefore, does
not seem to be right to hold, as has been done in by the Supreme Court
in Chander Sen, that two modes of devolution of property are not intended
under the HSA 1956.

Chander Sen, for its analysis, relies upon the provisions of section 8
without making a reference to section 6 of HSA 1956.

On this count one may refer to a case emanating from Punjab &
Haryana High Court, Balbiri Devi v. Tejbir Singh,** in which Sham
Sunder ] did not apply the principle proposition of Chander Sen by
distinguishing it ingeniously, and rightly so, by holding that in that
case “it was nowhere held that Section 6 of the Act would not be
applicable, for the devolution of property in the hands of male holder.”®

In the light of the above critique of Chander Sen, the following
conclusions emerge:.

(@) The concept of Mitakshara coparcenary was not intended to
be done away as was evident from the old section 6 of the HSA
1956. The principal part of that section kept the notion of
Mitakshara coparcenary intact in pristine form. However, a proviso
was appended to that section in order to give a share in the property
of the deceased to certain females and certain males through such
females by resorting to the fiction of notional partition, as if the
Hindu male dying intestate died divided, irrespective of the fact
whether he was entitled to ask for partition. Thus, the design of

62. 2010(3) RCR (Civil) 35- 40, decided on 8-1-2010. Hereinafter referred to as Balbiri
Deui.
63. Id. at 39.
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section 6 showed that the purpose of the provision was not to
discard or abandon the notion of Mitakshara coparcenary, but to
retain it after carving out a share for certain females or males through
females as enumerated in class I heirs of the schedule.

(b) Such a construction instantly gains support from the Hindu
Succession (Amendment) Act of 2005, which makes the daughter of
a coparcener by birth a coparcener in her own right in the same
manner as the son, and who shall have rights in the coparcenary
property as she would had if she had been a son, and be subject to
the same liabilities in respect of the said coparcenary property as
that of a son. From this premise, it is difficult to contend that the
Hindu Succession Act of 1956, even prior to its amendment in
2005, intended to abolish the institution of Hindu Mitakshara
coparcenary and thereby introducing only one mode of devolution
of property whereby the inheritor takes it as per capita, and not per
stripe. Had that been the legislative intent, the notion of Mitakshara
coparcenary would not have been extended to daughters of the
deceased.

c) Under the Income-tax Act of 1961, a ‘Hindu Undivided
Family’ (HUF) continues to be a separate taxable unit for the purpose
of income-tax and super-tax.®* Since the Act of 1961 does not define
the HUF, it has been taken to mean in the same sense in which
the term or expression ‘Hindu Joint Family’ is understood under
the traditional Hindu law.%> For all intents and purposes, HUF is
synonymous to Hindu joint family (HJF).%

Apart from this, the notion of HUF or HJF is much wider than
that of Mitakshara coparcenary. Stated conversely, Mitakshara
coparcenary is a narrower body than joint Hindu family or HUF,
inasmuch as the former comprises (prior to the amending Act of
2005) only the lineal male descendants upto a certain degree from a
common male ancestor, whereas the latter includes not only lineally

64. S.2(31)(ii) of the Income-tax Act, 1961 defines a ‘person’ that clearly and categorically
includes inter alia a ‘Hindu Undivided Family.” Likewise, under s. 3 of the Wealth-tax Act,
1957, tax is charged for every financial year in respect of every individual, Hindu undivided
family and company at the rate or rates specified in the schedule.

65. The Supreme Court in Surjit Lal Chhabda v. The Commissioner of Income-tax, Bombay,
(1976) 3 SCC 142 at 148 ( hereinafter cited as Surjir Lal Chhabda) adduced the reason for this
omission: “The reason of the omission evidently is that the expression has a well-known
connotation under the Hindu law and being aware of it, the legislature did not want to define
the expression separately in the Act.

66. Ibid.
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descended male members irrespective of the degree of their
remoteness from the common ancestor but also their wives and
unmarried daughters.” But why and wherefore HUF is given the
status of a ‘person’ to be treated as a separate unit for the purpose of
income-tax and wealth-tax? The answer is not far to seek. In
functional terms, it serves a social purpose and not just a ploy to
fulfil the interest of an individual as an individual. It provides an
invaluable support in meeting the undefined needs and the concerns
of social security of all the members of extended family, including
the aged, the disabled, unmarried daughters, and widows.
The preservation of HUF as a social institution is zealously guarded.
A three-judge bench decision of the Supreme Court in N.V. Narendranath
v. Commissioner of Wealth-tax, Andhra Pradesh,®® is a case in point on this
count which comprehensively and authoritatively lays down that when
a joint family property comes into the hands of a sole surviving
coparcener he can deal with the property as if it is his separate property,
but nevertheless, in his hands also the income of the ancestral property

67. Since we continue to follow the patriarchal (as distinguished from matriarchal) model
notwithstanding the Amending Act of 2005, a daughter on her marriage ceases to be a
member of her father’s family and becomes a member of her husband’s family. However,
there is a needs to comprehend the implications of making the daughter of a coparcener as
coparcener. As for the time being, the full discussion on this count is beyond the scope of the
present paper, it should suffice to state that in view of the “Statement of Objects and Reasons”
appended to the Hindu Succession (Amendment) Act, 2005, one needs to take the restricted
view of the concept of ‘daughter of a coparcener as coparcener.” The stand is taken for the
following main reasons:

Preservation of the concept of Mitakshara coparcenary albeir in a drastically modified
manner in respect of (i) abolition of the principle of survivorship under section 6(3), and (i1)
conferment of the right to dispose of coparcenary property by testamentary disposition
under section 6(3) read with section 30, of the Hindu Succession Act 1956 (as amended).

Retention of the rule of agnatic succession as the preferential basis of succession under
section 8 of the Hindu Succession Act 1956 (as amended).

The retention of the concept of notional partition in the devolution of property of a
male dying intestate also supports the retention of the concept of coparcenary in which the
male descendents acquire an interest by birth under explanation appended to section 6(3) of
the Hindu Succession Act 1956 (as amended).

Keeping the traditional notion of Hindu Joint Family intact, which is essentially pre-
mised on the patriarchical system as distinguished from matriarchical system.

The Act of 2005 is an amending Act, and through amendment , it is not intended to
change ‘the basic structure’ of the principal Act by moving from patriarchy to matriarchy.

68. (1969) 3 SCR 882, per A.N. Grover, J.C. Shah and V. Ramaswami JJ. Hereinafter
referred to as Narendranath.
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is assessed in his capacity as karta of HUF and not in his individual
capacity.®’

There is yet another three-judge bench decision of the Supreme
Court consisting of Y.V. Chandrachud, R.S. Sarkaria and A.C. Gupta
J] in Surjit Lal Chhabda,”® which needs a special mention as it encourages
creating and strengthening the institution of HUF and Mitakshara
coparcenary. However, the mode and manner in which this has been
done needs to be expounded in the light of its fact matrix. In this case,
the appellant had self-acquired immovable property called “Kathoke
Lodge” and until the assessment year 1956-57, he used to be assessed as
an individual in respect of the rental income thereof. On January 26,
1956, he made a sworn declaration before the presidency magistrate in
Bombay that he had thrown the said immovable property into the
‘family hotchpot’ in order to impress that property with the character
of joint family property and that he would thenceforth be holding that
property as the karta of the joint Hindu family consisting of himself, his
wife and one child (an unmarried daughter). In the assessment proceedings
for the year 1957-58, the appellant contended that since he had
abandoned all separate claims to the said immovable property, the income
which he received from that property should be assessed in the status of
a Hindu undivided family. In order to settle this contention, the case
had gone through successive stages with varying results.

The income-tax officer rejected the contention of the appellant on
two counts: one, that in the absence of a nucleus of joint family property,

69. In Narendranath, the appellant filed returns for the assessment years 1957-58, 1958-
59 and 1959-60 in the status of a HUF consisting of himself, his wife, and his two minor
daughters. The appellant claimed to be assessed in the status of a HUF inasmuch as the wealth
returned consisted of ancestral property received by him on partition with his father and
brothers. The wealth-tax officer did not accept the contention of the appellant and assessed
him as an individual for the said assessment years. On appeal to the appellate assistant
commissioner of wealth tax the finding that he must be assessed as an individual was con-
firmed. The Income-tax appellate tribunal, however, on appeal by the appellant held that he
should be assessed as a HUF. Thereupon, the commissioner of wealth tax applied to the
tribunal to state a case to the high court under s. 27(1) of the Wealth Tax Act (Act No. 27 of
1957) to settle the question of law for the opinion of the high court, whether the status of the
assessee was rightly determined as Hindu Undivided Family.” The high court disagreed with
the view of the appellate tribunal and held that as the appellant’s family did not have any other
male coparcener all the assets forming the subject matter of the returns filed by the appellant
belonged to him as an individual and not to a HUF. On further appeal, the Supreme Court
reversed the view of the high court by holding that the status of the appellant was that of a
HUF, and not as an individual as determined by the commissioner of wealth tax.

70. Supra note 65.
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there was nothing with which the appellant could mingle his separate
property; two, that there could not be a Hindu undivided family without
there being undivided family property.

The appellate assistant commissioner on appeal by the appellant
differed from the Income-tax officer on both the counts, but still dismissed
the appeal on two other counts by holding, one, that even after
declaration, the appellant was dealing with the income of the immovable
property put into the common pool in the same way as before which
showed that the declaration was not acted upon; two, that even
assuming that the property was thrown into the common stock and
was therefore joint family property, the income from that property still
be taxed in the appellant’s hands as he was the sole male member of
the family.

The appellate income-tax tribunal, in turn, accepted the declaration
of the appellant as genuine by agreeing with the assumption made by
the appellate assistant commissioner, but differed from him on his
finding that it was not acted upon. Resultantly, the tribunal held that
though the appellant had invested his separate property with the character
of joint family property, he being the sole surviving coparcener continued
to have the same absolute and unrestricted interest to the property as
before and, therefore, in law, the property had to be treated as his
separate property.

At the instance of the appellant, the tribunal made a reference to
the Bombay High Court under section 66(1) of the Income Tax Act,
1922 on the question, whether, on the facts and circumstances of the
case, the income from the immovable property thrown into the common
stock as to be assessed separately as the income of the Hindu undivided
family of which the assessee was the karta.

The high court by solely relying on the decision of the Privy Council
in Kalyanji Vithaldas v. C.I T.”" held that although from the date of the
declaration by which the said immovable property was thrown into the
common stock, was the property of the Hindu undivided family
consisting of a single male member, his wife and unmarried daughter,
and yet the position of the assessee-appellant in the absence of a son
was that of a sole surviving coparcener and in that capacity he could
deal with the coparcenary property in the same manner as if it were his
separate property. Accordingly, the high court held that “the income

71. (1937) 5 ITR 90 (PC): AIR 1937 PC 36.
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in the hands of the assessee would liable to be assessed as his individual

income.”’2

V. Chandrachud ] (for himself and R.S. Sarkaria and A.C. Gupta JJ)
in final appeal before the Supreme Court eventually held: 73

The property which the appellant has put into the common
stock may change its legal incidents on the birth of a son but
until that event happens the property, in the eye of Hindu law,
is really his. He can deal with it as a full owner, unrestrained
by considerations of legal necessity or benefit of the estate. He
may sell it, mortgage it or make a gift of it. Even a son born or
adopted after the alienation shall have to take the family
hotchpot as he finds it. A son born, begotten or adopted after
the alienation has no right to challenge the alienation.

Since the personal laws of the appellant regards him as the owner of
“Kathoke Lodge” (immovable property in question) and the income
therefrom as the income even after the property was thrown into the
family hotchpot, the income would be chargeable to income-tax as his
individual income and not that of the family.”*

The intrinsic merit of the three-judge bench of the Supreme Court
lies in not reaching the eventual conclusion, which is almost similar to
the one reached by the high court, but in the analysis of the fundamental
principles of Hindu law that enabled the bench to reach the said
conclusion. The high court in its decision-making, according to the
Supreme Court bench, ignored the “principles of Hindu law governing
joint families” by “calling them ‘larger questions,” and, preferred wholly
to rely on, so to say, the magic touch of Kalyanji’s case.””> Such an
approach makes the process of decision-making ‘inconsistent,” which is
seemingly inimical to the development of law. To wit, the Supreme
Court has pointed out in the instant case:’®

It [the High Court] assumed that a joint family may consist of a
single male, a wife and daughter which means that it assumed
that the appellant was a member of a joint Hindu family
consisting of himself, his wife and daughter. However, in the
very next breath the High Court concluded: ‘But the assessee

72. Surjit Lal Chhabda. v. C.1.T., Bombay City, 75 ITR 458 (Bom HC).
73. Supra note 65 at 159 (para 43).

74. Id. at 159 (para 44).

75. Id. at 147 (para 7).

76. Ibid.
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has no son and therefore no undivided family.” An examination
of fundamental might have saved the High Court from the
inconsistency that a single male can constitute a ‘joint family’
with his wife and daughter but if that male has no son, there
can be no ‘undivided family’. In the first place, joint family and
undivided family are synonymous terms. Secondly, when one
says that a joint Hindu family consists of a single male, his wife
and daughter, one implies necessarily that there is no son. If
there were a son, there would be two males.

In the light of the fundamental principles of joint or undivided
family under Hindu law, as expounded by the Supreme Court, two
classes of cases are distinguishable, each requiring a different approach.”
In one class fall the cases in which the property of a subsisting undivided
family devolves on the sole surviving coparcener, then it does not cease
to be the property of the joint family merely because the family is
represented by a sole surviving coparcener who possesses rights which
an owner of property may possess.”> However, in the other class of
cases the question to be asked is whether property which did not
belong to the subsisting undivided family has truly acquired the character
of joint family property in the hands of assessee.”” In this respect, the
response of the three-judge bench is of functional importance:8°

In this class of cases, the composition of the family is a matter of
great relevance for, though a joint Hindu family may consist of a man,
his wife and daughter, the mere existence of a wife and daughter will
not justify the assessment of income from the joint family property in
the status of the head as a manager of the joint family. Ir is of great
relevance that he has no son and his joint family consists, for the time being, of
himself, his wife and daughter.

A perusal of the fact matrix of Surjit Lal Chhabda reveals that its
decision-making clearly falls in the category of second class of cases.
Accordingly the Supreme Court expounded:¥!

‘Kathoke Lodge” was not an asset of a pre-existing joint family
of which the appellant was a member. It became an item of
joint family property for the first time when the appellant threw
what was his separate property into the family hotchpot. The

77. Id. at 157-58 (para 39).
78. Ibid.

79. Ibid.

80. Ibid. (Emphasis added).
81. Id. at 159 (para 42).
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appellant has no son. His wife and unmarried daughter were
entitled to be maintained by him from out of the income of
Kathoke Lodge while it was his separate property. Their rights
in that property are not enlarged for the reason that the property
was thrown into the family hotchpot. Not being coparceners of
the appellant, they have neither a right by birth in the property
nor the right to demand its partition nor indeed the right to
restrain the appellant from alienating the property for any
purpose whatsoever. Their prior right to be maintained out of
the income of Kathoke Lodge remains what it was even after
the property was thrown into the family hotchpot: the right of
maintenance, neither more nor less. Thus, Kathoke Lodge
may be usefully described as the property of the family after it
was thrown into the common stock but it does not follow that
in the eye of Hindu Law it belongs to the family, as it would
have, if the property were to be devolve on the appellant as a
sole surviving coparcener.

The idea of quoting the application-statement of the three-judge
bench of the Supreme Court in extenso is to show how, in what manner
and under what circumstances the separate property of a member of
Hindu joint family truly becomes the property of the joint family as a
whole. If one applies the three-judge bench exposition of Mitakshara
law, namely, that the separate property of a coparcener thrown into
the common stock truly becomes the property of the HUF if he has
son, then to deny the similar effect in the case of a person who inherited
the property from his father as an heir vis-a-vis his own son, as happened
in the case of Chander Sen, amounts to negating the hitherto well
established principle regulating the functioning of Hindu joint family
system in India. It would indeed be naive to think that while
expounding the fundamental principles of Hindu law in the year 1976,
the three-judge bench was oblivious of the impact of legislative intent
of Hindu Succession Act of 1956. In fact, their propounded principles
have strengthened the joint family and Mitakshara coparcenary still
more by the Hindu Succession (Amendment) Act, 2005, which makes
the daughter of a coparcener as coparcener.

In view of the legislative intent as expounded above on the basis of
plain reading of the relevant statutory provisions of HSA 1956, it is
respectfully contended that the principal proposition laid down by the
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Supreme Court in Chander Sen in 1986 and thereafter followed in plethora
of judicial decisions®? needs reconsideration by a larger bench of the
apex court, more so for two explicit reasons. One, the decision-principle
of Chander Sen is in conflict with the proposition enunciated by a
bench of co-equal strength in Ass Kaur.®> Two, Chander Sen tends to
reverse the tide so carefully and consciously built by the decisions of
two three-judge benches of the Supreme Court in Narendranath and
Surjit Lal Chhabda that encourage us to create and strengthen the
institution of HUF rather than crippling the ones in existence by
obstructing the flow of their natural resources. The little gains made in
the state coffers through direct taxation by obliterating the concept of
Hindu Mitakshara coparcenary are bound to seriously affect the social
security benefit of the joint or undivided family, which has hitherto
been a normal condition of social existence in India.** This indeed is
“the plain truth,” stated the Supreme Court with an unusual degree of
assertion in Surjit Lal Chhabda.%> With the continuing sway of Chander
Sen,% it is tantamount to saying that you may continue with your
existing HUF if you so like, but without any more natural inflow of
property into its kitty for its sustenance! Such a stance would eventually
impinge upon the functioning of HUF and thereby affecting its intrinsic
social security role.

82. A computer count available at; http:/www.manupatra.com/itimeline/
BubbleChart.aspx? manuit+ MANU/SC/0265/1986, dated 3/23/2011 reveals that the total
number of times Chander Sen has been cited is 73: times by the Supreme Court and 65 times
by the various high courts.

83. See supra part II, ‘Second view: Mitakshra coparcenary has been retained,”.

84. Itis the normal mode of living in the sense that there is a presumption of a family being
in the state of union unless the contrary is proved by the party who claims its disruption on
account of partition. See, Shankarrao v. Vithalrao, AIR 1989 SC 879.

85. In Surjit Lal Chhabda, supra note 65 the three-judge bench of the Supreme Court
rebutted the plea advanced on behalf of the commissioner of income-tax by observing that
there was no substance in the contention of the respondent that in the absence of an anteced-
ent history of being joint, the appellant could not constitute a joint Hindu family with his wife
and unmarried daughter, for HUF is a normal condition of Hindu society. See, id. at 148 (para
11). See also the observation of the Supreme Court at 150 (para 17): “The view of the High
Court that appellant has ‘no son and therefore no undivided family’ is plainly unsound and
must be rejected.”

86. Barring aside the case of Balbiri Devi, see supra notes 62-63, in which Sham Sunder |
of P&H High Court obliquely pointed the basic flaw in the propounding of the principle in
Chander Sen.




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.3
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [1200 1200]
  /PageSize [612.000 792.000]
>> setpagedevice


