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While we have a chapter on Fundamental Rights , 
which includes a due process clause ( in Art . 19) 
in the Const i tu t ion, as in the U.S. , there has 
been a s t r i k ing cont ras t in the Const i tu t ional 
development of the two countr ies , in t h a t the wide 
and l i b e r a l i n t e r p r e t a t i o n of these r i g h t s , especia l ly 
the property r i g h t s , by the judic iary has been" 
constantly and vehemenbly opposed by the Government 
and the Legis la ture in India . .Unlike in the U.S. 
such opposition was evident even in the Constituent 
Assembly of Ind ia , dominated by Sardar Pa te l and 
other r i g h t i s t s , who were opposed to "any sort of 
v io lent expropriat ion which was characterised,, 
by Pa te l as "choree ( the f t ) ox daka <dac*ity) ! but 
who at the same time opposed wide j ud i c i a l ret iewj 
Thus, i t was typ ica l tha t Raja j i , a t t ha t time a 
Cabinet Minis ter a i the Centre, should have s tated 
tha t the r e s u l t of the jud ic i a l review of the 
jus tness of compensation (guaranteed in Art.31(2) 
cf the Const i tu t ion) would be tha t "Government 
functioning w i l l be paralysed". . The l eaders acted 
on the i n t e r p r e t a t i o n of Ar t . 31 by S i r Alladi 
Krishnasw,amy Iyer to the effect t ha t j ud i c i a l 
review of the question of compensation wouli a r i se 
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only i f the compensation was i l l u s t o r y and thus 
there was a fraud on the Constitution*. I t i s 
s ign i f icant to note in t h i s connection tha t j u d i c i a l 
review in t he 'Seven .Freedoms' clause ( the present 
Art . 19) was provided for not by the Drafting 
Committee, btit as a Result of a , r e v o l t by the rank 
and f i l e oj? members headed by Mr. Thakur Das Bhargava, 
who moved successfully for the inclusion of the 
rucial, (a'djactive n reasonable" , before the word 
" r e s t r i c t i o n s " pn th# seven freedoms thias brining 
in the 'due p r o c e s s clause in the case of these 
freedoms". t hus fundamental r i g h t s as j u r i s t i c 
and justiciablerJ^Ltflis , whose ^orttolir'sJ and l i m i t s 
are constantly set' do\m by the judic iary on the U.S. 
p a t t e r n , were' far from being contemplated by the 
framers of the Cons t i tu t ion , The Indian p o l i t i c i a n s , 
enjoying a charismatic following in the country due 
to t h e i r p a r t in the freedom-struggle were attuned 
to the Indian t r a d i t i o n of au thor i t a r i an leadership 
and did not ce r t a in ly envisa&e.,-any subs tan t ia l 
sharing of power with the jud ic ia ry which would 
have been necessary i f ef fect ive fundamental 
r i g h t s were to be created on t h e American model. 
The judic iary in Ind ia , of isourse, took a d i f fe ren t 
a t t i t u d e to the i s s u e , and systematical ly attempted 
to maximise the amhit of the r i g h t s as well as 
t h e i r own ro le as the i n t e r p r e t e r s and a b r i t e r s 
of these . r i gh t s , and in t h a t p rocess , came i n t o 4 
i nev i t ab le conf l ic t with the p o l i t i c a l l e a d e r s . ^ 

The;reasons for the d i f fe ren t cons t i tu t iona l 
ph i losphies adopted by the p o l i t i c i a n s of India: 
on the one hand and of the U.S. on the other bear 
some ana lys i s . The U.S. view i s in fac t a her i tage 
of the na tu ra l law philosophy, t rac ing i t s or igin 
to the Greak per iod, and i s exemplified by the -

statement of the Br i t i sh j u r i s t and judge, Coke, 
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in t he eaTly se^eijteenth century. " I t appe&reth in 
our books, tha t in many cases "She common law wi l l 
control i c t s of Parliament" and adjudge £hem to be 
u t t e r l y void; for. where an Act of Parliament I s 
agaihst common r igh t and reason or repugnant or 
impossible to be performed, the. common JLaw wi l l 
control i t and. adjudge' i t to be void" i.® 

Of course, Coke's views as to the l i m i t a t i o n s 
on Par l iament ' s powers, were not srecepted by the 
English Courts, but even in Bnglaad there i s 
consensus.on me^ ambit of the c i t i z e n ' s r i g h t s , 
though ftaffa j ud i c i a l pro tec t ion as agains t l e g i s l a t i v e 
fsncro^chkpnt;f '.And cokes' view¥ ha&e be'^o" accepted 
and jiCitea. upon, in th^e U.S. $tf American" J u r i s t s 
ha'jS .reosn'tiy^pointjsd out t Vfflfie) function 6t j ud ic i a l 
review the paramount prerogat ive of the^ Supreme 
Court to determine .the va l id i ty of l e g i s l a t i v e or 
executive action on the "basis of the Court1 s 
in^terprelation of the. lette~r and s p i r i t of the wri t ten 
Const i tut ion — i s now taken for granted by 
v i r t u a l l y a l l schools of American p o l i t i c a l thought, 
whether conservative or l i b e r a l ... However 
unpopular the Sup rerne Godt%'s p o l i t i c a l deci sion s 
may.be at a given time* there i s a vas t emotional. 
residuum of American..Public 'Opinion which opposes 
even the appearance o f l r e s i d e n t i a l (and to a 
l e s s e r degree, Congressional) invasion -of a jud ic i a l 
sphere which-, according to the i n s i s t e n t s tereotype, 
i s n o n - p o l i t i c a l " . 

I t i s evident tha t the views of the I n t e l l e c t u a l 
e l i t e s , in the West who have accepted the na tu ra l 
law philosophy of fca'sic, i na l i enab le r i g h t s of 
c i t i z e n s have been "accepted by the people r a t . l a rge 
in Western l iberal 'democratr ies , espec ia l ly a-s the 
economic l o t of the common''ihan has improved as a 
r e s u l t of indus t i fe l i sa t ion . In the developing 
countries., on the o ther hand, the revolut ion of 
r i s i n g expecta t ions , poses a constant t h r e a t to p o l i 
t i c a l s t a b i l i t y and ' the j u r i d i c a l norms based on 
concepts, of the ru le of law and,. judicial review, 
which presuppose such s t a b i l i t y for t h e i r continued 
v i a b i l i t y . t h i s h a s ' r e s u l t e d in the increas ing 
r ad i ca l i s a t i on in the a t t i t u d e s of the Governments 
and Leg i s la tu res in these countries* 
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the f ight of polygamy sanctioned by t h e i r rel igion* 
with the recent JFlag Saluting: cases , of the U.S. 
Supreme Court where the r ight of Jehova 's witnesses 

.not to sa lute the. na t iona l f l ag , in accordance 
with t h e i r r e l i g ious in junc t ions , was upheld. 
Similarly the decis ions of our courts in upholding 
the Val idi ty of the Hindu Marriage Act forbidding 
biganny among Hindus cannot but be supported as a 
r i gh t one, i n s p i t e of t h e i r log ica l inconsistency 
with the proposi t ion enunciated by the "Supreme'.-
Court tha t the contents, of the freedom of re l ig ion 
have to be tes ted in the l i g h t of the t ene t s of the 
re l ig ion concerned <according to Hindu re l ig ion , 
a ch i ld l e s s man has a r e l ig ious r igh t to remarry). 
As in these cases, in the sphere of cons t i tu t iona l 
l i t i g a t i o n a l so , i t may well -be necessary .for 
courts to perform the role of l eg i t imis ing widely 
held p o l i t i c a l a sp i ra t ions i n sp i t e of t h e i r obvious 
un tenab i l i t y , under the prevai l ing cons t i tu t iona l 
law as in te rp re ted in e a r l i e r dec is ions . At 
the same time, the Executive and Legis la ture would 
do well to r e l i s e tha t an independent and in t rep id 
judic iary i s a necessary bulwark against the ons*t 
of t o t a l i t a r i a n i s m , and tha t shor t -cu t s to 
p o l i t i c a l success a t the expense of fundamental 
r i gh t s and const i tut ional ism pave the way to the 
very supersession of democracy. 
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