
LECTURE III

TH E  N ATU RE OP PA R T N E R SH IP

I. Definitions of Partnership.
Definition o f partnership in I. P. A .—  

derivative meaning o f  partnership. I. P. A. eomparod 
with E. P. A. Section, if an improvement on the English 
Statute.

Nineteen definitions o f partnershii> in 
four languages—distinction between a partnership and 
a firm. Sir Frederick P ollocli’s definition in his Digest 
o f Partnership. Tlic wording in I.P .A . based on K ent’s 
definition. A departure from  the old definition in the 
new Act, definitions o f partnership considered.

Elements o f partnership foiuid by th'C 
Special Committee—elements as propounded by H on ’ble 
Mr. Justice Sir Ashutosh Slukerjee’^
II. Essentials of Partnership.

Analysis o f  tlie definition in the Indian 
Partnership Act I X  o f 1932^
A. Contractual Relation between Persons.
B. The business to be carried on by all or any of 

them acting for all.
C. Agreement to share the profits of a business - 

third requisite-
As to A. Contractual relation between persons.

(a) Persons^— natural and artificial.
{b) Competency o f contract— persons capable o f 

entering into contracts o f  partnersliip.
Disability.

(1) In  ease o f natural pei'sons.
{i)  Minors.

(ft) I f  a minor in India has a right to bc.eome a 
partner by contract’ ;

(b) if  he could be admitted to the benefits o f
partnership*;

(c) if Section 184 o f I. C A  violated by admit­
ting a minor to partnership®;
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(3) Saiinvasi Charan llo n d a l v. Krislinadhan Banerjee

40 I. A, 108, 114-15. 
(t) Jaffnr All Bbaloo v. Standard Bank o f South Africa

30 Boiii. L. R. 7b2.
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(d ) i f  admission makes a minor a partneri;
(e) reasons why a minor may be admitted to

partnership ;
( f )  can a guardian enter into partnership for  a

minor®;
(g ) a m inor’s position in the
(h) m inor’s position before and after attain

ment o f  majority'‘ ;
(?) i f  a minor can be adjudged insolvent for 

partnership debts®;
(ii) Lunatics.

(a)  .lunacy at the time o f entering into contract
o f partnership^— contract, i f  void '— Rng- 
lish law';

(b)  effect o f subsequent lunacy ;
(c) burden o f proof in case a plea o f lunacy

taken'.
(m ) Idiots—

if competent to be partners.
(iv) Alien enemies—

(n) Competency o f contract o f  partnership with 
alien enemies.

ib) Effect o f subsequent declaration o f war on 
already existing partnership.s— subsequent 
performance, i f  discharged*.

(c) I f  nationality or place o f residence or o f 
carrying on o f business is the test o f 
enemy status - recent cases’-®.

{d)  Commercial transactions carried on by 
British-subjects in enemy country liow 
treatedii,

(i') Foreign sovereigns and ambassadors—
(a) Competency o f partership contract with

them.
(b) Remedies if available against themi^ .̂

(vi) Foreign subjects.
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Femi-solc and married women.
(a ) I f  an Indian woman has a right to enter into

a contract o f partnership.
(b )  I f  a married woman in India can be a part­

ner with her husband'.
(c ) Her position under the English law with re­

gard to her separate property^.
(d) I f  a married woman can be adjudicated

insolvent on her independent contract in 
England and India.

(e) The law o f  partnership is not applicable to
Burmese Buddiiist husband and wife'’.

( f )  Pardanashin ladies—if can be dormant or
active partnei-s‘‘ .

{fiii)  Convicts and felons— outlaws.
(2) In case o f artificial persons.

(i) Corporations— companies.
{ii) Idols and Thakufs etc.

(3) Quasi-legal persons.
(i) Firms.

(a) Partnership between a firm and other 
persons if  possible under the new Act*.

(b)  Partnership between firms and a joint 
H indu family*.

(c) Legal consequence o f such combination'.
(d)  I f  the old cases are good law under the 

new Act.
(ii) Unregistei-ed associations.
(iti) Clubs.
{tv)  Castes etc.— if can enter into partiiership.

(c ) Relation between Persons.
(x)  Difference between relation o f persons and asso­

ciation.
(i)  Im port and derivation o f the word “ rela­

tion ” .
(ii) W hy the Indian statute retained that 

word.
{!/) Relation between j>ersons recognised b,y law'. 
(z)  The relation means ])usiuess relation.

Busine.ss the first requisite.

{viii) Women—

(1) In reAm balal Saraljliai A. I R. 1024 Boni. 1S2.
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(5) Mt. Basanti V. Babulal I R. A. 225; v.

H aggit (l<)28) A. C. 127.
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I. L. R. 47 Cal. 2'».



(t) Relations, or associations between persons 
whose object is not business are hereby 
excluded.

(w) Instances o f associations thus excluded.
As to B. The business to be carried on by all or 

any of them acting for all-
{u) “Business” —̂ what it means- Its definition in 

the I. P. A. and B. P. A .i
Marshall’s definition o f business. Definition in 

the Income Tax Act.
(h) Management.

(1) Kesponsibility for the supply o f capital and 
labour and their co-ordination.

(i)  Capital subscribed, advanced and borrowed
by partners®.

(ii) Labour supplied wholly or partly by 
partners themselves specially fo r  manage­
ment.

(c) Management joint or common.
(i) Difference between the two. True test o f  a

common business carried on by all or on
behalf o f the alleged partners.'

(ii) Relation between persons created for  man­
agement o f business^.

(in ) Dormant or sleeping and active partners'.
Difference between a dormant partner under 

Eng. Ltd. Part. Act. and under the
Indian Law.

(Common management involves
(i) Responsibility to all and mutual.

(ii) Liability for  fraud and w ilful neglect.
(iii) Observance o f due diligence.
i îv) Liability to render true account and fu ll in ­

formation.
(v ) D uty to be just and faithful.

{vi)  Greatest common advantage to be kept in 
view.

Partnership constituted when parties have 
agreed to carry on business and to share in 
profits in some way in common.®

Acting fo r  all— what it means'— each partner to 
be a principal as well as agent’ .
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Distinction between 
• (i) a partner and a manager ;

(a) i f  a manager may be a partner as well’ .
(ii) Between a partner and a working partner.
(m ) Between a partaer and a gomastha.

(а) Wiien a gomastha maj' be a partner'^
(б) I f  partners can agree to dra v a salary 

instead o f a share in the profits\
(iv)  Distinction between a partner and a 

creditor sharing in the profits.
(a) When a creditor maj'  ̂ be a partner.
(b)  Large powers o f control, i f  enough.
(c) Power to direct transaction, i f  essential*.
(d)  Partner assuming the cloak o f a creditor 

and creditor assuming the cloak o f a partner 
— how to be determined®.

(e) I f  it may be used to evade other law3‘".
( / )  True nature of Muthalalis in a Libbai

or Ejm an patnership in Madras Presidency, 
i f  creditors^

(v)  Distinction between a partner and a land­
lord sharing in profits.

(a) When a landlord can be a partner’ .
(vi)  Assignment o f a share in business, i f  

creates partnership^
(vii) Partnership in benami, if possible in 

India.
(x) Ostensible partnerships.
(i/) Holding out and rights and liabilities 

therefor^®.
(z)  I f  it creates partnership''^^.

As to C.  ̂ Agreement to share the profits of a 
business—third requisite.

(a) Significance o f  the word “ Share’ ".
1. Relation .constituted by agi-eement and not by 

statusi^
(al Hindu undivided family business has many 

but not all the elements o f a partnership'^’ .
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Bloxham  v. Pell 1 W . M., Blacks 999.
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I. L. R. 51 Mad. 308.
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(b) Joint trade in a Burmese Buddiiist family^—
(i) partnership between husband and wife when

constituted by agreement^:
(ii) i f  English law allows such partnership’ .

2. Agreement as defined iu the Indian Contract A.et.
It requires
(a) promises express or implied^
(b)  competency o f parties
ic) lawful consideration
[d)  free consent-

3. Legality of business.
{i) What  constitutes illegal partnership.

(« )  forbiddea by law*;
[h) if permitted, would defeat the provisions of 

any law' ;
(c) to defraud people ;
id)  if  involves or implies injury to the person or

property of another’ ;
(e) for immoral purposes ;
( / )  against public policy’ ;
{g)  prohibited by government notification^
{h) prohibited by rules of a government office^";
(t) partnership for carrying on trade with an 

alien enemy :
( j )  public policy opj>osed to trading with enemyl^ 

{ii) Some partnerships on the border line.
(a) partnership to take license to conduct a toddy

shop^*;
(b) partnership amongst bookmakers^*";
(c) partnership to execute government contract^®.

(Hi) Some partnerships not ille<jal at the outset may 
be so afterwards.

(a) partnership ipso-/acio dissolved when one of 
the ijartners becomes an alien enemy’-*.

(1) .l/rf 7'. JfuHHff S Rang 29(i (R  B.) aurl the decision of
the Judicial Committee in I’ . P. U. M aung 63 M. L. J. 
167 thereon.

(2) 111 leA uibalal 1924 Boiu. 1S2.
(3) r-UlHer V Butler Ih O. B. D. 3;4.
(4) Jftroa M a i Dns f, R<,ma',car I.  T̂ , K. 51 A. 827.
(5) .\/trz.a M a i Bhai>wanD<is 7\ Raniei'Lc'ar I. L. R. 51 All. 827.
(6) Behan L a i v. Juuadish I. 1,. R. 31 Cal. /OS.
(7) Everet r . IVilhams (17S7).
(̂ i) \a ta m  v. Seth Badnm ith  35 Mad. 5S2.
(9) Fa'Ml Mulunnmad i'. .-Itu Mahammad 1 I Lah, S.

(10) Sahtb Ram -e. \a g e i mat 63 1>. U. 1884
(11) J^amon v. Dnefonfein A. C. 4S4. 505.
(12) rc Httihc!. (l')17) I K. B, 48
(13) X aravan  7'. Subrahman 114 I. C. 655.
(14) /efr'ev Buinfard (\^Z\) \ and l.eueiter v. S. P

M idhck 27 C. ^V. N 442 
(1 .S) .\Jukatu I'enkatcinandiini V. Iiiiiiudisettv Dhanarniu  A, I. R.

1910 Mad. 689.
(16) A'odntrne- v. Sfirver Hroi. (1919) A. C. 59.
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i. Consideration for partnership :
combining {i) property 

(m) labovir or 
( in)  skill

in Some business^— the indicia o f it^
(« )  It is in the definition in the I. C. A. lleasou 

for  omission in the new Act.
(6 ) Nature o f contribution o f each partner.
(,c) I f  each partner need contribi^te each o f tlie 

three*.
[d) Contribution o f capital, labour and skill by 

different partners, i f  permissible^.

r>. Free consent.
Consent not free wlTen caused by

(a)  fraud,
(b) misrepresentation,
(c ) undue influence,
(d)  coercion, and
(e) mutual mistake as to facts in partnership-

contracts.
0. Grounds for avoiding agreement of partnership.

[a) Partnership \\-ithout consideration, i f  void. 
ii>) An agreement without any stipulation to 

share profits, i f  void.
ic) Agreement to bear losses merely but no iji-ofit, 

if  partnership*.
(d ) I f  parties to determine sufficiency of consi­

deration‘s.
7. Essentials of partnership agreement—view o f the 

Special Committee. Som e cases'.
1. Formal agreement, i f  necessary'.
2. Carrying on o f a business in the al)scnce o f a

written agreement, i f  enough®.
3. Parol agreement, i f  sufficient.
4. In ease o f large and complicated undertakings,

if  partnership agreement to be drawn up.
T). Relations o f  the parties how to be governed in 

the absence o f a written agreement.

IS

h i rt- Am hulal 25 Boni. L. R. 1225.
/n re E xpa rtc Dalk<(usc.
H alsbury Vol. 22 p. 4, para 2.
G h u rc Ratn Xttr,- Rum t . Jfo/iamuKnf y u s n f  I .  R .

t<32S All. 54̂ ».
l\aghiiHiOida)i v. Honnasji I .  L, R. 51 Boiii. 342.
Date V. Hamilton  71 R. R. 127.
SVtftiam Rowe Rac Lewis Pugh 39 C. 1̂ . J. 537 at p. 552 and 

I'adilat T. lOm sal I. L- R- 27 Bom. 1 57.
Eni '̂-taiiif T. 8 Bead. 129.
Utkshmi Sanl’ar v. M atiram  6 B on i. 1̂ . R . 1 |IJ().

E sicx  V. E ssex  109 R. R. 490.
Forster v. Hale 4 R. R. 12S.



6. I f  specific performance o f an agreement to 
enter into partnej’ship granted by (^ourt 
against unwilling person* .̂

S, Articles of partnership - how to be drawn up—  
usual clauses in a partnership deed.

!). Forms of partnership agreement.
Stamp necessary for such a deed—I'egistratioii if 

necessary—registration if enough under the 
new Act.

10. Articles how may be varied.
(ft) Variation if  may be implied by a course o f 

dealing in the absence o f a written agree­
ment ;

[b) instances o f  such variation\

11. Duration of partnership.
1. D u ration of partnership, if to be fixed by articles.
2. Partnership may be for

{a} a single adventure or undertaking,
(b) particular adventures or undertakiugs,
(c) a continued business for sevaral years.

:i. Automatic cessation o f partnership.
4. Procedure fo r  determing partnership.

III. Mode of determining the existence of partner- 
ship.
1. Distinction between a co-owner and co-parlner^.

(i) Sharing
{a) gross returns^
(&) net profits 

i f  constitutes partnership.
{ii) Co-owners o f a ship when partners* or and 

when not®.
{Hi) An agreement to share trees in a forest, if 

constitutes partnership'.
2. Receipt of a share of profits of a business if  

evidence o f  partnership^.—-Ijord L indley’s'view —
(a) A money-lender sharing pi’ofits in lieu o f 

interest in a business, if a partner^
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(h) Agent or servant receiving a share o f the 
profits as their remuneration, i f  partner^.

(c ) A servant’s remuneration varying with profit,
i f  he be a partner^.

(rl) A  manager receiving a salary and commission 
on net profits, i f  a partner.

(e)  Vendor o f a business receiving a share of
profits for the balance outstanding, i f  
partner^

( f )  Such a vendor receiving a share o f ijrofits in
lieu o f purchase money, if i>artner.

(y ) W idow  or child o f  a deceased partner 
receiving a share o f  profits as annuity, if 
partner‘d.

{h)  Merchants advancing money or goods to 
builders for payment out o f the profits, if 
partners^

3. Sharing of losses as well as profits, i f  conclusvvc 
evidence o f  partnership^.

(a) Partnership i f  possible without sharing losses'. 
(&) Agreement to share losses if essential for 

partnership*.
4. Intention o f  the parties is the guiding principle^.

(a) Real intention o f the parties to be gathered 
from  all relevant facts taken togetheri".

(.6) Intention to be gathered from  the contract 
read as a whole^^.

(r) True test o f partnership as laid down by 
H on ’ble Sir M. N. Mukerjii^

(d) Evidentiary value o f statements filed before
Registrar in case o f registered firms.

(e) Extracts o f the Register i f  evidence.
i f )  Evidence admissible in case o f unregistered 

firms.
r>. When unregistered partners can prove their right.

(а) How partnership to be proved.
(б ) Facts relevant in such cases.
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Legal position o f firm under the new Act.
(a) Distinction between the status o f a firm under 

the English and the Indian Act.
' (h)  Mercantile view o f a firm as distinguished 

from the legal view,
(c) Lord L indley ’s view regarding legal position 

o f a firm under the English law. 
id)  Framers o f tlie Indian Act, if influenced 

tlie Scotch view.
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