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L E C T U R E  IV

RELATIO N S OF PARTN RRS TO ONE AN O TffER

'V. General duties of the partners.
I. The partners to be ‘just and faithful ’ to each 

other.
Good faith amongst partners necessary. 

Duties o f tlie partners under the Roman Law, under the 
Smritis and under the Mahomedan law. The rule in the 
Partnership Act i f  directory or mandatory - relevant 
I'ules o f interpretation. Rules if applicable to choice, 
retirement and expulsion o f partners and enforceable 
by dissolution o f partnership or otherwise.
Fraud and misrepresentation in the partnership

contract.
Effect- of fraud on a contract of part- 

nershipi— procedure for avoiding a contract o f partner­
ship on the grounds of fraud and misj'epresentation—  
partnership contract i f  to be rescinded in toto or in 
part^. Contract o f partnership induced by fraud void­
able or null and void ’.

Effect o f acquiescence on a partnership^. 
Contract induced by fraud and misrepresentation.

Necessity of perfect good faith and
bonafldcs for continuance o f pai’tiiership.

Expulsion o f a partner on ground of 
bad faith,— observance o f good faith even in exputsion.^
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Good faith, in the matter o f retirement o f partners— 
necessity o f this rule. I f  same rule applicable to E ng­
lish and Indian partnership^.

Remedy for  fraud by a partner in the 
conduct o f business— remedy for unjust treatment and 
breach o f trust by a partner.
II. Full information and true accounts to he given—

Full disclosure to be ■ made v.hen 
demanded.^ Right o f other partners to surcharge and 
falsify  in case of non-prodnctionor concealment of 
accounts^

III. Proper and necessary accounts are to he hept
regularly.

{a) System o f book-keeping in business firms. 
Form  of ledger— cash-book— purchase and 
sale books and P. L. account.

Entry o f receipts and payments —inter­
est on drawings, capital and advances— salaries o f 
partners— apportionm ent o f capita], drawings o f part­
ners, remuneration o f  partners and division o f  profits. 
Balance sheet— “ Rest in partnership account” — open­
ing and closing o f  the account books o f a firm in ease 
o f purchase o f  an existing business— purchase o f good 
will, admission o f a new partner with premium or 
without it. How to be entered.
IV . Business o f the /irwi to he carried on to the

greatest common advantage‘s.

(a) Greatest common advantage^— distribution o f
business, co-ordination o f the works discussing 
and settling o f schemes and lines o f action.

Advantage, i f  material gain— “ Common to all 
partners” — greater advantage o f one i f  to 
be discarded.

(b ) Diligence o f partners to attend to the conduct
o f business with diligence and use skill and 
care expected-—measure o f diligence— excep­
tion in favour o f dormant partners*. Liability 
o f partners for wilful neglect'.
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B. Rights of partners.

I (ci) Partner ’s right to take part in the business^.

I f  this right may be waived— Lindley ’s 
views— difference between dormant and active partners 
— Limited Partnership Act 1907 (E nglish )— distinction 
between the position o f  a dormant partner under the 
Indian A ct and English Limited Partnership A ct and 
partnerhip laws o f  other countries.

II. Right of partners to have access to account 
hooks.

Inspection o f account books*. Inspec­
tion by agents i f  allowable^— improper use o f  inform a­
tion from  a/c books, how to be prevented^

Mutual rights and duties of partners 
how determined— (a) by agreement— (&) b y la w — ijrece- 
dence o f law over contract— the principle o f no estoppel 
against statute— statutory right if  and when can be 
given up by agreement^.

Difference between express agreement 
and that implied by a course o f dealing— practice o f the 
firm if  evidence o f consent or agreement.

Variation o f  contract with the consent 
o f all the partners-—course o f dealing when proof o f 
variation in the absence o f a written consent.

Agreement in restraint o f trade be­
tween partners when valid®.
III . Remuneration for  partners for  special services^—

active partners i f  entitled to remuneration.
IV . Equality of shares of the partners in the profits

and losses\

Shares if  may be varied by agreement'. 
Shares in case o f inequality o f capital contributed— 
U nderhill’s view.

I f  losses can be borne by one partner 
only’—  i f  shares in losses may be different from  the 
shares in the profits^®. Variation by agreement i f  legain .
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Common stock, joint capital or Jjint 
stock, i f  essential for partnership'. Partners'aip ia 
profits, i f  partnership in assets'.

W hat are profits and gross returns—if 
partners can agree as to what should be considered as 
profits^— how actual calculation o f profits made*.
V . Partner's right to interest

(a) on the capital subscribed,
(&) on advances made.

Preference between a creditor and a 
partner regarding interest.

Rate o f interest. Difference between 
rate o f  interest in India and U. K.̂ — statutory rate i f  
may be varied by agreement. Agreement to pay differ­
ent rate i f  inferrable from  trade custom and course o f 
dealing.
V I. Partner ’s right to indemnity against the firm—

For payments and liabilities incurred 
fo r  the conduct o f  business^ Items chargeable-m ea­
sure o f liability when limited by agreement®.

Right to indemnity to be lost
(a) by fraud or culpable negligence^
(b)  by latches',
(c ) in case o f bankruptcy o f the partner entitled

thereto®.
Re-imbursement fo r  payments made for  protection 

o f the firm. Power o f the partner for provision in 
emergeneyi°. Cases.

Assignment o f the right o f indemnity.
V III . Bights o f  part7iers to meet and discuss matters 

connected with the tiMsiness—opinion o f  m ajority 
when to prevail— the minority— their remedy^^i— 
demand for  closure^^— difficulty in case o f a firm o f 
two partners. Change in the nature o f  business—  
unanimity o f all partners when necessary.

C. Partnership property.
Property  o f  the firm.

(i) Property o f firm includes
(a) original stock o f  the firm,
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(5) Burdon  v. Barkits 8 Jar 656.
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(11) Const. V. H a rr is  (1824) Turn & R . 496, 525.
(12) W a ll V. London N . A  Corporation (1898) 2 Ch.
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(b)  Subsequent acquisition^
(c) Good-willl

As to meaning o f property*.
’ {ii) Benami in case of partnership property— 

purchase o f a property in the name o f one partner 
when partnership property.* A ship or a taxicab 
registered in the name o f the partner— position o f 
the firm in respect o f the taxi-cab and the ship*.

(Hi) Effect o f conversion o f  partnership pro­
perty  into separate property o f partners and vice- 
versa

(а) by agreement®
(б ) in the ordinary course o f business'. 

Evidence o f conversion.’ Im.provement o f partner­
ship property by a partner or vice-versa i f  could be 
charged®.

Presumption in case o f partnership property—  
rebuttal o f the presumption. Test o f partnership 
property^®.
D. Rights and liabilities of partners in respect of 

partnership property.
(i) Partnership property to he employed for  

private purpose o f  a partner ivith the consent of all 
partners. Liability o f partners in case o f such user 
without their consent.

(n ) Personal profits earned by a partner from  
any transaction of the firm to be accounted for^^.

(Hi) Profits derived by a partner from the use 
of  partnership property when payable to the firm^^.

(iv) Profits derived by a partner by the use of  
any information obtained by him from the business con­
nection with firm i f  accountable^^.

Difference between the position o f a partner and a 
mere agent^*. Exception to the rule^®. Inform ation used 
for  a business o f a really diiferent nature— if the rule 
applies.
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(v) One partner using the firm name in his private  
trade— remedy o f other partners^.

(vi)  A  partner carrying/ on business in rivalry with 
that of the firm —remedy^. Accountability— exceptions

{a) in case o f consent o f all partners,
(&) in ease o f a business o f a different nature®,
(c) in case o f business o f the sffl?ne nature but 

not competing*.
(vii) Whole time partner starting another busi­

ness^—remedy®,
(a), damage,
(b)  injunction.

E. Rights and duties of the partners after a change 
in the constitution of the firm"—

How to be determined ; in the absence 
o f a change in the articles o f partnership or a new 
covenant i f  the old terms continue.

Position o f the firm in case o f change 
under the Contract A ct and the English Partnership 
Act. Change in the original agreement— onus o f proof 
and mode o f proof*.
F. Business Continued after the expiry of the term 

of partnership.
Rights and duties o f partners liow 

determined^ P r e s g p p t i o n  1̂“— how rebutted.

G. Partnership Constituted for one or more adven­
tures but Continued after completion thereof.

Terms o f continuance. Presumption— 
mode o f rebutting the same. Continuity o f the firm 
under the new Act. Analogous law.
H. Lien of the heirs of a deceased partner on the 

partnership assets^ ̂
Nature o f  the lien^^— when enforceable 

against transferees— bonafide transferees protoctedi^— 
right o f the surviving partners for  disposal o f partner­
ship assets-—lien how may be lost.
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