
E ELATIO N S OP PA R TN E R S TO 
TH IR D  P A R T IE S

Agency of the partners
Each partner a principal and an agent o f the firm 

— origin o f  the rulo in Cox. v. Hickman. Difference 
between the English and Indiail Acts— l̂imit o f the 
agency
A . Implied authority of the partners^.

History of the growth of implied authority in the 
English and the Indian Law—Extent o f implied 
authority under the I. P. A. 1932. This authority may 
be extended or cnrtailed*^—

(а) by agreement,
(б ) by custom or usage o f trade^— custom and 

usages i f  implied in the agreement®. Restriction on 
the implied authority to be made known to third party'. 
Publication, how to be made'. Onus® (s. 20).
I. Implied authority o f  a partner extends to

(i) Making payments and giving discharge o f debt'*. 
Right o f the son o f a deceased partner.

(ii) Acknowledgment o f a debt by a partner to save 
limitationi°.

(Hi) Signing and endorsing pronotes and bills o f 
exchangeii.

( iv)  Borrowing in case o f trading partnerships^
(v)  M ortgaging partnership property by manag­

ing partner to carry on business’-'’ .
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{vi)  Power o f  sale and other powersi.
II. Implied authority does not extend to

(a) Reference to arbitration''— without special 
authority*^— English law*. American view— general 
restriction not necessary.

Validation by subsequent notification®. Effect o f 
reference signed by managing member®.

Arbitration under 2nd Sch. C. P C. and under the 
Arbitration Act.

(b) Opening o f banking in the name o f one o f the 
partners'— when in the name o f the firm, i f  letter o f 
one o f the partners binds the firm*.

(c) Compromise o f suit’ .
(d ) Eelinquishment o f claim— without payment—  

does not hold as Lord Lindley holds. In the absence 
o f fraud one partner can bind and release or submit lo 
arbitration or compromise with express authority^".

(e) W ithdrawal o f suit” — as also execution o f 
power o f attorney for employing lawyers and attorneys.

{ / )  Admission o f  liability in a suif*̂ ®.
(ff) Purchase!-^ or sale o f immoveable property^^—  

entering into leases also.
(h ) “ Entering into partnership on behalf o f the 

•firm.i®”
(i) Payment by or to a partner when payment by 

or to the firm— partner giving release.
( j )  Various other cases—

These statutory limitations apply in the 
absence o f  contract to the contrary. Distinction 
between actual and ostensible authority’i®.
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III. Partner’s authority in emergency^.
IV . Execution of instrument binding the firm^.

Form o f  the signature to be made on 
)3clialf o f the firm. I f  the law as stated in Karmali v. 
Vora (19 C.W .N. 337) and Mohcndra v. Labanya (34 
C.W .N. 796) and the Punjab Industrial Bank Ltd. 
Lahoi’e v. Mahomed Husain (I. L. R. 15 Lah. 652) 
has been affected by the enactment o f S. 22. I. P. A.
V . Effect of notice to a partner.

Effect o f fraud committed by active 
partners upon other partners in tbe matter o f  notice'.

To whom noticc should be given - effect 
o f notice before partnership started— English and 
Indian Law.
VI. Effect of admission or representation by a 

partner Concerning the affairs of the firm'.
W hole statement and not a part can

bo used®.
An admission may be o f small eviden­

tiary value in view o f  the rest o f the evidence®.
Admission, i f  conclusive p roo f'— 0f may 

be shown to be mistaken'.

V II. Representation when operates as an estoppel®.
liability o f the firm for false and fraudulent 
representations o f the partnersi^®.

V III. Admission when concerning the affairs of the 
firm in ordinary course of business^^.

IX . Liability of the partners for the acts of the
firm.

Liability joint in England’^̂ while in 
India, Scotland and Continental Countries o f Europe 
liability o f partners is both joint and several. Effect
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o f this rule if  suit lies against one o f the partnorsi. I f  
suits in the firm name bind the partners.

The test for  ascertaining liability and 
non-liability o f the lirra :

(n) Effect o f  decree against some of the partners — 
i f  another suit for  the balance maintainable 
against other partners®.

Distinction between joint and several 
liability and mere joint liability.

X . “ Acts of the Firm” .
Introduced for the first time in I. P. A.

A ct  includes
(а) Positive act.
(б ) Negative omission.

General Olanses Act^
A n act of the firm

includes acts and omissions
(i) by all partners,

(ii) by one partner and
( in)  by an agent o f the firm having authority to 

do so.
Act giving rise to a right enforceable.

Acts include
(1) Contracts,
(2) Civil wrong or torts, and
(3) Crimes.

Eights include
(a) Civil and
(&) Criminal 

Eights may arise out o f
(i) Contract 
{ii) Tort.

W rongful act or omission o f a partner 
acting in the ordinary course o f busines.s o f  the firm, if 
an act o f the firm within the definition.

Application o f the money by a partner 
within his apparent authority i f  an act o f the fifm.

Misapplication o f money by a partner,
i f  so included.

Misapplication
bonafide and 
malafide,
i f  included in the act o f the firm.
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X I. Contractual rights of the firm
to be governed by the unrepealed provi­

sions o f  I. C. A.
when not inconsistent with the express 

provisions ot I. P. A.
Rights include

obligations and are unenforceable by 
and against a firm.

Rights include inter-alia
(1) Lending and borrowing—

(a )  release o f debf^
(b )  keeping alive o f  a debt under the Indian

Limitation Act’ .
(2) Purchase and Sale o f good.s and other properties.
(3) Mortgage, lease, exchange, pledge, hire and hire-

purchase.
(4) Payment and realisation o f debts.
(5) Payment and discharge o f officers, servants,

labourers and experts, sub-agents, factors etc.
(6) Contracts o f bailment.
(7) Contracts for  carriage o f goods.
(8) Other contracts.

These rights are enforceable by
( i )  specific performance 

( a )  rescission o f contract 
( Hi) compensation for breach o f contracts
( iv )  repayment o f money lent and payment o f 

rent or
hire agreed upon and price o f things sold 

etc.
XIT. Liability of a firm for the acts of its agent. 

X f l l .  Liability of the Firm for the acts o f a 
Partner

( i )  within implied authority
(ii)  and outside it.

X IT . Liability of a Firm for the wrongful acts of a 
Partner.

Liability o f the partner for such acts 
whether joint or several.
Underhill’s view on the liability o f  a 

firm for the torts o f  a partner. Similar law.
Extent o f liability®-

(a ) Things necessary to be proved for  fastening 
liahility on the other partners—

( i )  acting by the partner in the ordinry 
course o f business o f  the firm* or
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(ii) with the authority o f the other partners 
i.e. authority either express, or implied.

X V . Loss or injury caused to the third party.
(a ) Third party-— definition iti 1. P. A. Agents o f 

the firm, if third party.
(b )  In jury  i f  includes

in jury  to person.
Compensaticn for in jury under
( i )  The Fatal Accidents Act

(ii)  W orkm en’s Compensation Act and 
(Hi) Ordinary Law

(a )  Civil
(h ) Criminal,

( c )  Loss or injury to property.
Liability for the

( i )  torts o f a partner^
(ii)  torts o f an agent o f the firm.

Principle o f liability o f joint tort­
feasors, i f  applicable to the firm or partners.

Liability, i f
( i )  joint and

(ii)  several.
Contribution amongst partners, if 

allowable. Two kinds o f misapplication o f property 
by a i)artner—

( i )  while not in the custody o f the firm
( i i )  while in the custody o f  the firm.

1. Liability for Misapplication of Property by a 
Partner while not in the Custody of the Firm.

Liability o f the firm for  misapplication 
by partners^. Four elements need be proved to fix 
liability on other i^artners-—

(i) receiving the money or goods by a partner 
o f the firm,

(ii) receiving from a third pai'ty,
(Hi) receiving to be within his apparent authc 

rity, and 
( iv)  misapplication by him.

(e) Acting ivithin his apparent authority.
Apparent authority, i f  includes the 

a uthority exercised by
(i) nominal partners,

(ii) retired partners,
(Hi) expelled partners,
( iv)  insolvent partners,
(v)  dormant partners,

(3) K end all v . H am ilton  41 L- T. 418.
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2. Liability for misapplication of money or goods 
while in the custody of the Firm.

Things to be proved for such liability—
(i) money or goods received iu- the ordinary

course of business o f the firm,
(ii)  receiving it from  a third party,

(Hi) misapplication by any o f the partners,
(iv)  while in the custody o f the firm.

Liability o f the firm for tlie money 
stolen or robbed from the car when sent to the banks 
for deposit.

X V I. Holding out as a Partner’ .
Application o f genej'al principle by

conduct'".
Principle o f holding out—

(a) Elements necessary for  fastening liabilitij on 
the Defendant—

(i) express declaration or indirect represen­
tation

(ii) plaintiff to know of it, and 
(Hi) believe in its truth, and
(iv) to give credit upon the faith o f that 

representation®.
(b ) Things necessary to be proved in case o f holding 

out—
(1) representation that the defendant is a partner

in a firm,
(2)  representation made

(i) by the defendant himself, or
(ii) by any other person

(a) within his knowledge or 
(ft) within his infermuti , and in either 

case he does not contrad.^^1 but 
allows the representation to go 
current and spread itself ;

(3) representation reached the plaintiff,
( i )  he believed in the same,
(5) he gave credit on that faith.

(c) Representation how made.
Eeprentation may be made

(i) by spoken words
(ii) by written w'ords, appearing in letters, 

advertisements, leaflets etc. (written in 
hand, printed, lithographed, typed etc.) or 

(Hi) by conduct.
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(d)  Non-liability when creditor is not niisied, that is
(i) when representation does not reach 

creditor'-
(ii) i f  the creditor himself knew the represen­

tation to be false.
W hat facts constitute holding out is a 

question of fact and not a question o f law— each case 
depends upon its own peculiar facts. L indley ’s views.

(e) Distinction between a case when others declare a
■person to be an undisclosed partner while himself 
denying it .̂

if) Representation to be made before credit given^.
(g) No liability in the absence of the knowledge o f the 

representation^.
Applicability o f the doctrine enun­

ciated in Scraf v. Jardine^ in India— how to prove 
knowledge®.

(h) Knowingly permitting himself to be represented 
as a partner^

(i) Steps to be taken by a party to escape liability\ 
when he is falsely held out as a partner.

Repudiation, i f  enough—
public advertisement or injunction 

from court, i f  necessary\
In such a case, i f  injunction may be granted^

(j)  The principle of holding out is based upon the 
principle of agency'^°.

Representation o f an intention to be a 
l)artner not enough'^.

(k) Judgment against the firm in the firm-name if  
enforceable against nominal partners' '̂ -̂

doctrine, i f  has application in 
case o f not giving credit e. g. in case o f Tort. Sir P. 
Pollock ’s view.

{m) Effect of registration o f  firms upon the doctrine 
o f  holding out.

Intimation to the Registrar under
S. 63 I. P. A. o f a retirement or expulsion o f a partner
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or o f  a dissolved partnership, or election o f a minor 
partner not enough to escape liability.

Public notice under S. 72 necessiry, 
exception in case o f death o f a partner.

Non-liability o f his estate and legal
representative.

{%) Sub-partnership.
Assignment made, mortage or charge 

crcated by a partner is under certain disability but 
assignment not void^.

Bight o f transferee
(a) to receive profits in the share o f his trans­

feror,
(b)  to suelfor accounts after dissolution,
(c) to receive his transferor’.s share o f  assets after

dissolution.
Disability o f his assignee—

(i)  He cannot inspect accounts,
(ii) nor take part in the conduct o f business,

(Hi) nor challenge accounts o f profits settled by 
the partners,

( iv)  nor can sue for dissolution, except in 
Amerjca\

(d)  No partnership between assignee and other 
partners of the assignor except ivith the latter ’s 
consent^.

(e) Assignment, if  gives right to the other partners 
to sue for  dissolution.

Difference in the views o f  the different High 
Courts in India.

Effect o f the new A ct upon old decisions.
( / )  Liability of assignee not permitted to act as a 

partner—
Effect o f Bankruptcy o f the assignor

after the trasfer.
liight o f the official Assignee or receiver 

in Bankruptcy against the assignee o f a partner.
ig) Assignee o f  a partner admitted to partnership.

Intimation to the Registrar o f firms 
under section 63, i f  necessary.

Effect o f a clausc fo r  assignment in the 
partnership articles.
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X V II. Minoirs admitted to the benefits of partner­
ship.

(a) Minors under the Indian Majority A ct  IX  o f 
1875.

W ards under the Court o f W ards if 
governed by S. 30 I. P. A .—boys between 18 and 21 for 
whose person and property a guardian was appointed 
but subsequently discharged, i f  governed by S. 30 
I. P. A.

(h) Provisions of the Indian Contract A c t  how far  
applicable to partnership^.

(c) I f  a minor can be a partner o f a firm by agree­
ment with the guardian'® under the Indian Law.

An infant, if can be a parter under the
English Law®.
I. Position o f  a minor partner.

{i) A minor partner is at liberty to affirm or 
disaffirm past transactions before he comes 
o f age or after it̂ .

Exception—
I f  a minor incurs liability by fraudu­

lent representations as to age, creditors may be paid out 
o f his estate*;

(ii) an infant not liable for  the tort o f his 
co-partners ;

(m ) not liable for holding oTit except after he 
comes o f age.

Change in the law since before 1890.
(d) Conditions necessary for  admission of a minor to 

the benefits o f  partnership.
■ {i) A firm to be in existence before a minor can 

be admitted to the benefits o f partnership®. 
{ii) Consent o f all partners necessary'.

(Hi) Consent implied by a course o f dealing by 
the partners*.

(e) Effect o f  admission o f  a minor to the benefits of 
partnership—

(i) so admitted he will not be a partner until 
he affirms after coming to age ;■

{ii) his other properties will not be liable®;
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(m ) he will not be personally liable for any 
obligation o f  the firrai 

( « ’ ) change in the position o f surviving part­
ners when the m in or\  representatives o f 
deceased partner is admitted to part- 
nership'*;

(?i) i f  a minor so admitted can demand account 
before coming o f  age ;

(vt)  minor, i f  can sever connection before 
coming o f age ;

(vii) i f  there can be dissolution at the option o f 
other partners during his minority. 

i f )  Omis of proof regarding admission o f  an infant 
to the benefits o f partnership—

(i) evidence necessary to prove this point’
{ii) right o f  repudiation by such minor after 

coming o f  age*.

X V III . Election by a pe*-son admitted to the bene­
fits of Partnership after coming of age—

(a) time-limit— six tnonths, to run from the date 
o f  his

{i) attainment o f m ajority
Hi) from  the date o f his knowledge, i f  he came 

to know o f his rights afterwards.
(?)) Notice to he given o f  his election—

(t) notice to the Eegistrar o f  firms under Sec­
tion 63 I. P. A.

(it) public notice under S. 72 I. P. A.
(c )  Effect o f  failure to give notice.
(d) Onus of proving the date o f  knowledge of admis­

sion of the minor to the benefits o f  partnership.
(e) His rights and liahilities on electing to become a 

partner.
i f )  His rights and liabilities on his not electing to be 

a partner.
(g) Effect of holding out by a minor admitted to the 

benefits o f  part?iership.
{h) Obligation o f  other members o f  the firm by the 

borrowings o f  the minors adynitted to the benefits 
o f  partnership for  the purposes o f  the firm^.

{i) Right o f the creditors supplying such loans 
against the firm and other partners,
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(n ) rights o f m ajor partners making advances 
to such minors for  the Arm under Si etion 
30 I. P. A.

(i) I f  a minor can be adjudged insolvent-—
(i)  his interest in the firm how far hound when 

the firm is adjudged insolvent^.
{■j) I f  the principle is applicable to minor members of 

joint-fam ily trade inherited by the members or 
started by the manager for  the time being^.

(Jc) In suits against partnership firm if  personal 
dccree is allowed against a minor^

33


