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L E C T U R E  VII

DISSOLU TION  AND W IN D IN G  UP OF TH E 

A F F A IR S  OF A  FIR M

A. Modes of dissolution and winding up.
1. Voluntary dissolution and winding up o£ the 

business o f the fii-m by the partners themselves 
known as voluntary dissolution.

2. Dissolution o f  a firm by arbitrators appointed 
to settle disputes between the partners

( i )  in pui’suance o f partnership agreement,
( i i )  by mutual consent.

3. Dissolution o f  partnership by Court known as 
compulsory dissolution*.

B. True Conception of dissolution.
I. Dii¥erent kinds o f dissolution—

(a) dissolution by agreement ;
( i )  dissQlution by consent o f all partners. 

W s^er o f non-fulfilment o f terms by mutual 
consent.

[it) Dissolution in accordance with the contract 
between the partners.

(1) Neel C om o ls. B ip ro  I. L. R. 28 Cal. 597.
(2) Pease V. Hewett (1862) 31 Beav. 22.
(3) Bank o f  Scotland v. Christie 54 R. R . 43.
(4) Anderson v. Anderson 25 Beav. 190.



(by  Compvilsory dissolution-—
( i )  by adjudication o f all the partners,

(ii) by adjudication o f all the partners, except 
one.

(m ) by the happening o f an event which makes 
it unlawful for the business o f the firm to 
be carried on^.

(iv)  When it becomes unlawful for  the partners 
to carry it on with one or more o f  them.

Exceptions-—
(?) when a part o f the business becomes illegal 

but the rest can be carried on lawfully ;
(n ) when one o f  the partners becomes an alien 

enemy^ but the business can be carried 
on with the other members in partnership.

(c)  Dissolution on the happening o f  certain
contin gencies—

(i)  by eflux o f time when partnership is cons
tituted for a fixed term*.

(ii) by the completion o f the adventures* or
undertakings when constituted to carry 
them out only,

( in)  by  the death o f a partner®— principle in
volved*,

(iv) by adjudication o f  a partner as an insol- 
vent^

Proviso —when there is an agreement 
between the partners to the contrary the firm will 
continue in each o f  the above cases’ .

(d)  Partnership at will dissolved by notice®
e.g. intimation o f will to dissolve by 

filing plaint is enoughi^". Lunacy no bar to dissolutioni^i
— notice cannot be withdrawn^®— if  may be prospective. 
Continuance after notice is for winding up onlyi-®.
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(3) Com missioner o f Incom e Tax Madras v. Krishna Aivaf
56 M . L. J. 151.
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C. Dissolution by the Court.
The Court may dissolve the firm on the 

follow ing grounds :—
1. Insanity o f the parfncrsi—temporary illness not 

sufficient®.
2. Permanent® incapacity o f any o f the partners — 

temporary insanity not sufficient*—question o f 
incapacity o f  a dormant partner noticed.

Conduct prejudicial to part^ership^
4. Persistent and wilfiil breach o f agreement ami 

impracticability to carry on business toajetlior 
in partnership'—

(*■) necessary conditions',
(??) where contimianee o f business is not advan

tageous and mutual confidence o f partners 
is destroyed*,

(ni )  continuance o f business with advantage 
impracticable%

(tv)  falsification o f accounts, constant wrangl
ing, refusal o f  non-participation in mat
ters o f business and deep-rooted enmityi®.

Exception - ill-temper and ordinary 
misconduct not enough^^.

.5. Transfer o f  an entire interest by a partner to 
a third party.

6. Charging order on the share o f a partner under 
order 21. r. 49 o f the C. P. Code.

7. Sale o f the share o f a partner for land revenue 
or other dues recoverable as land revenue.

8. Inevitability o f loss in business due to
(а) business working at a loss,
(б ) refusal to supply capital by a partner^'—

stoppage o f  business if  enough^’ ,
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(c ) refusal o f the partners to advance requisite
funds’-,

(d ) other causes.
9. On other just and equitable grounds e.g.

(a) marriage o f a female partner,
(&) assignment o f a share o f a partner,
(c ) other causes.

Nature o f such grounds, i f  ejuxdem 
generis. Remedy o f a partner unfairly treated®.

D. Persons who can sue for dissolution by Court''.
E. Courts which have jurisdiction to grant disso

lution.
F. Date of dissolution\
G. Notice of dissolution how to be given or

published.

H. Liability to third parties—
(i) when ceases after dissolution®,

(m ) when continues after dissolution*.
(a) Change in the law by the new Act ;
(b ) rule o f estoppel i f  applicable ';
(c ) when presumption o f  notice arises*.
(d)  Notice not necessary in case of^

{i) the estate o f a deceased partner,
(ii)  the estate o f a partner adjudicated in

solvent,
(in ) the estate o f an undisclosed partner re

tiring from business.
(e)  Liability ceases in case o f death, adjudication

and retirement.
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I. Winding up of business after dissolution—
(i)  implied authority o f  the partners how far and 

when continues after dissolution,
{ii) continuing partner’s right o f dealing with and 

disposing o f the assets—
(a) observance o f good faith in exercise o f the 

righti";

(1) Jennings V . Beddeby 112 R. R. 42 and JJational Boliviatx
N avigation Co. v. W ilson 5 A. C. 176.

(2) Bhut Nath V. Girisli Chandra 11 C. W . N. 311.
(3) Cowasjee v. Lallbhoy 1 Bom. 468, 474 P- C.
(4) Abdullalli Badrnddi'n v. Ranchodlal Trikamlal

19 Bom. L. R. 86.
(5) S. 63 and S. 72 I. P. A. 1932.
(6) Bhaishankar M otiram v. Lakshmi D yeing  W orks

129 I. C. 588.
(7) Jagat Chandra v. Gunny H ajee S3 Cal. 214.
(8) Kalaram v. The Punjab National Bank Ltd. 39 C. W. N.

412 at p^41S P. C.
(9) Vulliam y v. N oble 1 Mer. 529,

(10) G ovinda Das Krishna Das v. Official Assignee o f Madras 
38 C, W . N. 1018 P. C.



(b)  mortgages by continuing partner when not
va lid i ;

(iii) appointment o f receiver when necessary in
course o f  winding up—

(a) grounds o f appointment,
(&) a partner can be appointed receiver for  win

ding up%
(c) i f  receiver can be appointed when defendant

opposes dissolution on the ground o f 
illegality o f partnership*.

( iv)  Injunction upon partners in course o f  disso
lution when necessary—

(a) temporary in junction  under or. 39. r. 1 & 2.
C. P. Code.

(v)  Liability o f a firm  for  the acts o f an,insol
vent partner.

(a)  estoppel o f partners by representation from 
disputing their liability for such acts.

(vi)  Authority o f solvent partners in the matter
o f disposal o f partnership assets after 
adjudication o f a partner*—

(a) rights o f  official assignee and receiver to the 
assets o f an insolvent partner how to be 
exercised*.

(vii) Partner’s right to give valid discharge o f  a
debt due to partnership after dissolution.

(viii) Disposition o f  partnership property in course
o f dissolution—

(« ) disposition in fraud o f  creditors ineffective,
(h) partner’s lien subject to right o f bonafide 

purchaser*.
{ ix)  Sale o f partnership assets in course o f disso

lution—
{a)  Good will and the firm name part o f partner

ship assets'.
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(1) H ugh  Stevenson and Sons Ltd. v. Atkiengesellscliaft fur
Cartonnagea Industrie (1918) A. C, 239.

(2) Radhakanta Pal v. Benode Behari Pal A. I. R. 1934 Cal.
444.

(3) Shephard v. Oxenford (1855) 103. R. R . 203.
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368 ; also Babu Alias G obin doo v. Gokuldas Govordhan 
Das 126 I. C. 97.

(5) Exparte M ac Gae 19 Ves. 606.
(6) Re Langm ead’s Trusts, 20 Beav. 20 ; Babu v. Gokuldas

57 M, L. J. 404.
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(&) Unsaleable and valuable assets.
(i)  Principle o f dealing thereof 

{li) Contracts for services when valaable assets^
(c) G oodw ill, book-debts and business i f  to be

sold separately or in one lot.
(d)  Partners if allowed to b id ’ .
(e) I f  a receiver can bid for  himself without the

permission o f Court,
(i)  legal consequence o f  such a purchase.

( / )  I f  valuation can be fixed by Court*— procedure 
in case o f difference amongst partners.

( x )  Mode o f settlement o f account between partners® 
in course o f  winding up.

(a)  Profits and losses to be ascertained first o f  all— 
(i) three modes o f ascertainment according to 

Lord Lindley.
(m ) Mode o f ascertainment o f losses as followed 

by auditors and accountants.
(Hi) Method to be followed in ease o f equality o f 

loss but inequality o f capital.
( iv)  An express agreement as to the mode of 

periodical accounting i f  to be followed in 
case o f  final dissolution o f  business^

(i») Deficiency o f capital i f  to be treated as losses,
(vi )  Losses how to be made up.
{vii) When partners to contribute.

(viii) Liability o f  solvent partners to the creditors 
for  the share o f  the insolvent partner'

(x i) Mode o f distribution o f  assets
(1) order o f payment

(а) Creditors to be paid first o f  all.
(б ) Order o f  priority amongst joint ci’editors o f

the firm  and separate creditors o f  partner—  
(i)  debts o f the firm to third parties,

(ii) dues o f each partner for  advances made over 
and above the capital supplied,

(a) payable rateably in case o f  deficiency o f  
assets,

(&) interest on such advances.
{in) Dues o f  each partner on account o f  capital 

(a)  rateably in case o f  deficiency
(iv)  division o f residue, i f  any, amongst the part

ners according to their agreed share,
(a) i f  the statutory rule can be varied by agree

ment.

(!) Am bler V. Bolton 14 Bq. 427 and W ild  v .  M ilner 26 Beav. 
504.

(2) Bachubai V. Sham iji (188 5) 9 Bom. 536.
(3) Dean V . W ilson (1878) 10 Ch. D. 136.
(4) W ood  V. Scoles I., R . I Ch. 369.
(5) Shivagnanatham al v. Nallaparumal 67 M. h . J. 880, 

Bridgewater Navigated Co. 2 Ch, 328.
Garner v. M urray (1904) 1 Ch. 57, 60.



(x)  prior to dissolution.
({/) posterior to dissolution,

(v) right o f  a defrauded partner
(a)  non-liability for the debts,
(b)  lien for the premium and eapitaP,
(c) i f  sueh partners stand in the shoes o f

creditors
(d) i f  entitled to all monies paid by him,
(e)_̂  profits received by him i f  to be credited,
( / )  interest i f  allowable in either case,
(</) defrauded partner’s right if lost when 

dissolution brought about
1. by his misconduct^,
2. by death o f any o f the partners,
3. by disagreement between the partners’ ;

(h)  right o f refund i f  lost by agreement ;
(i)  C ourt’s discretion on the matter o f refund

and in the matter o f settling the amount.
V I. Return o f premium on premature dissolution — 

(a)  I f  a partner creditor can claim lien for the 
supply o f premium to another partner as 
a loan*.

( i )  Right o f refund when lost.
V II. Partners’s lien upon the residue.

(a)  Partner 's right o f  retention o f such residue 
in his hands.

V III. Priority o f joint creditor o f the firm over the
creditors o f the individual partnei’s in 
respect o f partnership assets®.

(a) I f  this distinction will apply to attaching 
creditors o f a dissolved firm.

(h) I f  the rule is limited to bankruptcy only.
(c) I f  it extends to payments obtained in execu

tion.
(d) I f  it extends to payments made out o f court,
(c ) I f  section 25 I. P. A  controlled by section

49 I. P. A  in all cases.
( / )  Consolidation o f both joint debts o f the firm 

and separate debts o f  the partners for 
purposes o f administration by consent o f 
all creditors i f  legal.

ig)  Consequence o f  mistake in the payment o f 
one kind o f debt to a creditor o f another 
category®.

(i) I f  refund can be ordered.
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(1) Adam v. N ew beggiiig  13 A. 0  . 308.
(2) Bliick V. Capstick 12 Ch. D 8b3.
(3) A tw ood  V. M aude 3 Ch. 369.
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C. \V. N. 704 at p 709.
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(ii) I f  the creditor concorned is to be recoapod 
from  another fund.

(7i) Administration o f the separate property o f a 
partner for the purpose o f winding up of 
the firm in case o f  deficiency o f  partner
ship assets.

I- Distribution of profits acquired after dissolution.
1. Property acquired and profits earned in the

business before final decree i f  to b^ deemed 
partnership assets

2. Profits made by sale o f goods ordered before
dissolution but received after it“.

3. Applicability o f section 16(a) I. P. A  to the p ro 
fits up to the complete winding up. 

Exception-— (a) Partners not liable to account 
i f  the profits made be not attributable to 
the share o f the assets o f  the deceased*.

4. Use o f  the firm-narae and partnership property
by a partner during pendency o f dissolution 
proceedings

(а) with consent o f other partners,
(б ) without the consent o f  other partners ;

(i) right o f other partners to restrain user by 
injunction,

(m) their right to claim account o f such profits, 
( in)  utility o f  such restraint.

Exception in case o f  a purchase o f good
will.
K. Rights of the partner injured by fraud to resci

ssion of partnership.
Right when lost-—

(a) by acquiescence,
(&) by estoppel by conduct,
(c ) by misconduct.

1. Mutual rights o f partners on rescission.
2. Mutual rights o f  a rescending partner and

creditors o f the firm ..
L. Agreements in restraint of trade made by part

ners upon or in anticipation of dissolution of 
firm—

1. when binding,
2. when not binding,
3. applicability o f sec. 27 I.C.A. to such agreements,
4. restraint in respect o f area and time if  to be

definitely settled*,
5. reasonableness o f the agreement determinable by

the court.
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(1) H aji H edayetulla v. M ahom ed Kam il and ors 1924 P. C. 93
(2) Janki Pershad v. Som eshar Pershad. 74 I. C. 324.
(3) Sim pson v. Chapman 102 R. R. 61 and Pulin Behari Ray

& ors V. M ohendra Chandra G hose & ors. 34 C. L/. J. 405.
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M. Rights of buyer and seller of good will*.
1. Good will if included in the assetsl

(a) i f  the right can be varied by agreement be
tween the partners.

2. I f  good will can be sold separately or with other
property.

3. I f  sale o f good will prevents a partner from
(a) carrying on rival business,
(b)  use o f the firm name.

4. Eepresentation as carrying on the same business
and soliciting customers o f the oid firm to buy 
from the new business i f  can bo restrained by 
injunction,

(a) rule o f law on the subject i f  can be varied by 
agi'eement*.

5. Agreement in restraint o f trade between a jjartner
o f the firm and buyer o f good-will how far 
binding^.
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L E C T U R E  VIII

REG ISTRATIO N  OP FIRM

1. Appointment of Registrar of firm-
( « )  Number o f Registrars for  each province and 

their jurisdiction.
(b)  Duties to be performed by Registrars.
(c) Position o f Registrars as public servants.
(d)  Exception from  registration under order o f

the Governor-Gereral-in-Council.
(i) order o f t'he Governor-General-in-Council to 

be published in the Gazette o f India.

(1) Every affirmative advantage o f a business is good-w ill
Cutwell V. I v y e  17 Ves 335 ; H ow  good-w ill is generally 
valvied V on  An vs. M agenliurimer 115 App. Div. 84 ; 
Page v. Ratcliffe (1896) 75 L. T. R  371 ; when value of 
good-w ill is enhanced Cooper V. W atson (1784) 3 Doug. 
K. B. 413 K ennedy v. I,ee 3 Mer. 441, 445 ; when g o o d 
will passes w ithout express mention Kingston, Miller 
& Co. V. Thomas K ingston and Co. (1912) 1 Ch. 575; when 
good-w ill is not to  be valued H orden v. H orden (1910) 
A. C. 465 P. C.

(2) Trego v. H unt (1896) A. C. 7 ; Dawson v. Beeson (1-882)
22 Ch. D 504 and Boorne v. W icker (1927) 1Ch. 667.

(3) Hall v. Barfows (1863) 4 De. G. J. <Sr= Sm. 150 : Smith v.
Kelson (1905) 92 I.. T. 313.

(4) Chandra Kanta Das v. Parasullah ^Vlullick I. 1,. R. 48 Cal
1030 P. C.


