
THE INDIAN LAW INSTITUTE,NEW DELHI 
Seminar 
on 

Constitutional Developments Since Independence 

April 1973 

Directive P r inc ip l e s and Unconst i tut ional Law 

By 
Joseph Minattur* 

In a t r e a t i s e on Directive P r i n c i p l e s , Dr. K.C. 
Mark and an lias pointed out: 

An important aspect of the Consti tut ion 
which has not been adequately studied and 
hence not properly appreciated i s the 
part r e l a t i ng to the Directive Pr inc ip les 
of State P o l i c y . . . 

This statement, m£de in 1966, appears to be 
re levant even after the passage of seven lean 
years of research. The learned wri ter goes on to 
say t ha t ; 

Trie Directives e l abora te , reinforce and 
ensure to the people of India what has 
been proclaimed in the Preamble, 1 

When i t i s said t ha t the provisions of Fart I I I 
of the Constitution dealing with fundamental 
r igh t s can be enforced whiL- those in Part 1 / 
enumerating the Directive Pr inc ip les of St at*, 
Policy can'.not be so enforced, i t need not 

* Indian Law I n s t i t u t e , New Delhi. 
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necessarily mean that the Directive Principles 
may be relegated to a second class status in the 
Constitution. The Directive Principles, to quote 
from the Constitution, are "fundamental in 
the governance of the country." While the 
provisions ensuring fundamental rights are 
devoted to protecting the rights and freedoms 
of the individual in a democratic society, the 
directive principles are dedicated to bringing 
about and maintaining a welfare state where a '-■•■ 
socialistic pattern of society is envisaged. In 
a parliamentary democracy where the real executive 
and the virtual legislature are not different. 
all that the founding fathers of oar Constitution 
considered necessary to do to usher in a welfare 
state was to give the state a few directives 
which would provide essential guidelines for its 
activities. 

II 

I t may be noted that the adoption of the 
Directive Pr inc ip les in the Indian Consti tut ion 
has been inspired to a considerable extent by 
the pr inc ip les of soc ia l policy contained in 
the Const i tut ion of E i r e . There i s , however, a 
s igni f icant difference between the pr inc ip les 
in the Indian Const i tut ion and those in the 
I r i s h Const i tu t ion . While the Consti tut ion of 
Eire provides t h a t : 

The pr inciples-of soc ia l policy set 
for th in t h i s Art icle are intended for 
the general guidance of the Oireachtas . 
The application of those p r inc ip les in 
the making of laws shal l be the care 
of the Oireachtas exclusively and shal l 
not be cognizable by 'any Court under any 
of the provisions of the Const i tu t ion . 2 

the Indian Consti tution contents i t s e l f by s t a t ing 
t h a t : 

The provisions contained in t h i s Part 
shal l not be enforceable by any Court. 3 

2. Consti tut ion of the I r i s h Republic, 1937,ar t . 
3. Consti tution of In.iia, a r t . 37. 
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The obvious and de l ibe ra te departure from t!ic 
I r i s h model i s of s igni f icance . Courts in India 
are free to take cognizance of the non-application 
of these pr inc ip les in the making of laws, 
though they cannot enforce them. The word '"exclu­
sively" in the I r i s h provision emphasises that 
the application of the p r inc ip les of soc ia l 
policy is l e f t solely to the care of the l e g i s ­
l a t u r e . In Ind ia , on the other hand, i t i s not 
only the duty of the State to apply the d i rec­
t ive pr inc ip les in making laws, but also the 
r e spons ib i l i t y of the courts to apply them in 
taking cognizance of laws, for in s t ance , in 
in te rp re t ing and declar ing laws. All that the 
courts are c o n s t i t u t i o n a l l y prohibited from 
doing is to enforce these p r inc ip les . I t would 
therefore seem that a declaratory judgement i s 
not precluded under the provisions of a r t i c l e 37 
of the Const i tut ion. 

Lord Atkin has said that} 

"The Court has power to make a declara­
tion whenever i t i s jus t and convenient" 4 

• There i s nc good reason why declara tory 
judgement should be l imited to the sphere of 
pr ivate law and administrat ive law. Jud ic i a l pro­
cedures are intended for the purpose of proper 
administration of j u s t i ce and not for confining 
the Goddess of Jus t ice in a s t r a i t j a c k e t . 5 

4 . Simmonds v. Newport Abercarn 31ack Vein 
Steam Coal Company (1921)1 K.B. 616, 630. 

5. See section 3 of the Hew Zealand Declaratory 
Judgement Act, which provides? "Where anv 
person des i res to do any a c t . . . the 
l e g a l i t y . . . of which depends on the cons­
t r u c t i o n . . . of any s t a t u t e . . . such person 
may apply to the Supreme Court by o r i g i ­
nating summons... for a declara tory order 
determining any question as to the construc­
t i o n . . . . of such s tatute ." ' 
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The v/ords used in the Article are that "the pro­
v i s i o n s . . . sha l l not be enforceable by any 
Court." If the words are given a l i t e r a l 
i n t e rp re t a t ion to which our courts appear 
to have a pathological proneness, they would 
mean that the courts may be approached to secure 
a declaratory judgement. In such a judgement 
no enforcement by the court i s contemplated. i . 

As our concept of declaratory judgement i s 
derived from English law, i t may be helpful 
to refer to one of the Rules of the Supreme 
Court of the United Kingdom which deals with 
such judgements. Order 15, rule 17 of the Rules 
of the Supreme Court provides: 

No action or other proceedings sha l l be 
open to objection on the ground that a 
merely declaratory judgement or order i s 
sought thereby, and. the Court may make 
binding declara t ions of r igh t whether or 
not any consequential r e l i e f i s or could 
be claimed. 

Could i t be said that a declaratory judgement i s 
of no legal effect? Zamir has pointed out: 

•A declarat ion made by the Court i s not 
a mere opinion devoid of lega l e f fec t ; 
the controversy between the pa r t i e s i s 
thereby determined and becomes a res 
jud ica ta . Hence if the defendant subse­
quently acts contrary to the dec la ra t ion , 
his act w i l l be unlawful. The p la in t i f f . 
may then again resor t to the- cour t , t h i s 
time for damages to componsfete him for 
loss suffered or for a decree to enforce 
his declared r i gh t . Apprehensive of such 
consequences, the defendant wi l l usually 
yield to the declaratory judgement. 6 

6. 1.Zamir, The Declaratory Judgement. (1962) p. 3. 



- 5 -

I I I 

In a pe t i t ion for a declaratory judgement, 
a law may be impugned as contravening one or~ 
more d i rec t ive p r inc ip l e s . If the court sus­
t a i n s t_:ie p e t i t i o n e r ' s contention tha t the 
al leged 'contravent ion i s manifest, a finding to 
tha t effect i s tantamount to a declara t ion that 
the impugned law i s uncons t i tu t iona l . According 
to Dicey by ' c o n s t i t u t i o n a l ' we mean "in con­
formity with the pr inc ip les of the consti tution'* 7 
And Direct ive Pr inc ip les of State Pol icy in our 
Consti tut ion cannot be excluded from the category 
of p r inc ip les of the Const i tu t ion. I t therefore 
follows that a law passed in contravention 
of a d i rec t ive p r i n c i p l e , being contrary tc the 
p r inc ip les of the Const i tu t ion , i s uncons t i tu t iona l . 

An unconst i tu t ional law i s generally 
considered i nva l id . The usual phrase used by 
judges as well as t ex t -wr i t e r s i s "unconst i tu­
t iona l and void"1. I t i s "void", not in the 
sense of empty, because i t i s very much there 
and i t s conten ts , though lacking in v a l i d i t y , 
are c l ea r l y in ex is tence , but in the sense or 
" inval id , not binding".8 I n the f i e l d of pr ivate 
law. we are fami l ia r with contracts which are 
va l i d , but unenforceable. In the sphere of 
public law, here i s an instance of the reverse . 
An unconst i tu t ional law, as i t contravenes the 
pr inc ip les of the Const i tu t ion, i s i n v a l i d , btft 
i s s t i l l enf oreeable , because no author i ty has 
been created by the Const i tut ion to prevent i t s 
enforcement. This i s not an al together uncommon 
or unprecedented phenomenon. In a number of 
West European countr ies where there i s no provision 
for j u d i c i a l review of parliamentary l e g i s l a t i o n , 
an uncons t i tu t iona l law, that i s to say, a law 
which contravenes a provision of the cons t i tu t ion 
can, in theory, be passed and enforced. But 
t h i s seldom happens, and never w i t t i ng ly . Any 

7. A.V. Dicey, Introduct ion to the Study of the 
Law of Consti tut ion 430 (8th cd. 1915). 

8. See Oxford English Dictionary which gives 
these meanings. 



suggestion by a member of trie legislature or a 
doctrinal wtiter or from any one else for that 
matter, to the effect that a proposed piece of 
legislation would be in conflict with any provision 
of the Constitution would induce the House of 
Legislature to make sure that the proposed enact­
ment is brought within the bounds of constitution­
ality and legality, by suitable amendment, if 
necessary. Enactment of a piece of legislation 
with the full awareness that the law is unconsti-
tuional is not an exercise the legislatures of 
those countries would freely indulge in. It may 
be that the provision for judicial review tends 
to make legislatures of some countries shift 
their responsibility to the judiciary. "Let us 
pass any law which we fancy, which will disarm the 
voter; let the courts declare it invalid. What 
does it matter? We have done our duty to the 
voters. If some other body stands between the 
people and us. their dear representatives, it is 
not our fault" is not an attitude shared by many 
democratic countries not only where there is no 
provision for judicial review, but also where there 
is such provision. 

IV 

I t wi l l not be easy for the cour ts to 
determine the issue in a l l cases where cons t i tu ­
t i o n a l i t y of a law i s challenged as in conf l ic t with 
one or more of the d i rec t ive p r i n c i p l e s . For 
ins tance , i t w i l l be d i f f i cu l t to decide whether 
a law secures or p ro tec t s a soc ia l order in which 
j u s t i c e , soc i a l , economic and p o l i t i c a l , informs 
a l l the i n s t i t u t i o n s of the nat ional l i f e . 

But i t may not be so d i f f i cu l t to decide and 
declare that a' pa r t i cu l a r law which permits the 
vest ing in one person of j ud i c i a l and executive 
functions i s uncons t i tu t iona l as v io l a t ive of 
a r t i c l e 50 of the Const i tu t ion . Again, i f the. 
s t a t e s t a r t s new schools for young chi ldren and 
charges fees from them, i t i s not hard to see 
that the levy of fees i s in conf l ic t with the 
provisions of a r t i c l e 45 which s t i p u l a t e s endeav­
our on the part of the government to provide for 
free and compulsory education for a l l chi ldren 
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under trie age of fourteen years. There have been 
instances where a state insisted that it was 
necessary for confirmation in its civil service 
for a member of the Scheduled ^ribes to be 
conversant with English, Hindi, and one of the 
officially recognised regional languages, in 
addition to his tribal language, while other 
employees were required to know only English, 
Hindi, and their own mother tongue. Instances 
like this where there is clear violation of the 
directive principles are not difficult of dis­
posal by a court of justice. Directive principles 
whose violation is clearly manifest may be dis­
tinguished from the one postulated in article 41 
which obliges the state to provide for securing 
the right to work, to education and to public 
assistance in certain specified circumstances 
"within the limits of its economic capacity and 
development". In the latter case, it would be 
difficult for a court to ad.ju.dge trie limits 
of the economic capacity and development of the 
State. But in the majority of cases where 
violation of a directive principle is alleged-, 
it will not be hard to make a correct appraisal 
of the situation. In a few hard cases, however, 
bad laws may continue to cling to the statute book. 

V 

A question which has arisen time and again 
i s the apparent or rea l conf l ic t between funda­
mental r igh t s and d i rec t ive p r inc ip les in the 
Const i tu t ion. Apart from the assumption 
cherished by some scholars that there i s no 
such conf l ic t and tha t the two are complemen­
ta ry to each other , there i s a general feel ing 
tha t they tend to be sometimes a t r i f l e 
incompatible and that a j u d i c i a l scrut iny i s 
necessary to keep them together . Many j u d i c i a l 
decisions unfortunately declared the existence 
of incompat ib i l i ty , in spi te of attempts at 
reconc i l i a t ion or harmonization. If there be 
any c lear instance of con f l i c t , and no harmoni­
zat ion appears to b^ poss ib le , a choice may have 
to be made? but in making the choice, the general 
p r inc ip les ' of the Const i tut ion have t,o be kept 
in view, moru than what i s referred to as the plain 

http://ad.ju.dge


- 8 -

meaning of the words employed. I t i s doubtful 
whether any word has iden t ica l meaning for a l l 
those who employ i t . - To c i t e one ins tance , under 
the word 'compensation' dict ion arees give a number 
of meanings. One of them is "thing given as 
recompense'. I t i s not inconceivable that a Zamindar 
most, of whose property has been acquired for public 
purpose xvould be amply recompensed if he were 
awarded an honour known as, say, Bharatvibhushan. 
I t i s not uncommon for moneyed men in cer ta in 
democratic countries to buy t i t l e s of honour.rj] 
As long as the award of an honour which i s d i s t i n ­
guished from a t i t l e by an exercise in mimamsa 
i s considered c o n s t i t u t i o n a l , there i s no reason 
why there should not be a class of c i t i z ens who 
"relinquished" t h e i r r ight to t h e i r vast e s t a t e s 
and earned the coveted honour Bharatvibhushan* 9 

The suggestion that in i n t e rp re t i ng i t s 
provis ions , the general pr inc ip les of Constitu­
t ion should be kept in view and the so-cal led 
"plain meaning of words'k should be made to sub­
serve the p r i n c i p l e s , may not find favour with 
most members of our jud ic ia ry who are accustomed 
to follow English rules applicable to the 
i n t e rp re t a t i on of s t a t u t e s . P r a c t i c a l l y a l l 
the models they follow arc inappropria te to 
t h e i r purpose. The House of Lords and the lower 
courts in the United Kingdom are not required ' 
to in t e rp re t any cons t i tu t ion ; J u d i c i a l Commi­
t t e e may i n t e r p r e t Const i tut ion Acts, but they 
are again s t a t u t e s of the Br i t i sh Parliament 
and in spi te of occasional l i g h t l y audible musings 
that i t i s a Const i tut ion they are i n t e r p r e t i n g , 
the trend in i n t e rp r e t a t i on appears to be one 
that i s sui ted to a s t a t u t e . If they adopt the 
trend in cons t i t u t iona l i n t e rp re t a t i on in the 
United S ta tes , they are faced with a d i f f i cu l ty 
posed by the difference that the U.S. Consti tu­
tion abounds in general concepts and employs very 

9. As they can be regarded as a c lass by them­
se lves , the c rea t ion of such a c l a s s with 
i t s nexus found (in the i r relinquishment 
of property, may not v io la te the provisions 
of Article 14 of the Const i tu t ion. 
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comprehensive words while the Indian Constitu­
tion, being eclectic-, has a mixture of general 
concepts, vague formulations as also precise 
regulatory provisions. In this context, the 
preferred method, if one may suggest it, is to 
give predominence to general principles which 
pervade the Constitution. If that is done, 
even what may be regarded as imprecise or ■ 
vague formulations in Part IV of the Constitution 
may not only be given flesh and blood but also 
be supplied with a habitation and a name. One 
could recall in this context decisions of the 
German Constitutional Court based on Article 1 
of the Basic Law which states: 

"The dignity of man is inviolable. To 
respect and protect it is the duty of 
all state authority.1* 

It would have been easy for the Constitutional 
Court to abdicate jurisdiction on the plea that 
the article does not provide for any concrete 
provision of law. It is the general principles 
of a constitution which are of importance than 
regulatory provisions like the denial to a retired 
judge of a High Court the right to practice law 
before the same Court. A provision like the one 
mentioned above could be easily derived from the 
general principles. 

VI 

I t i s no secret that our jud ic ia ry f ight 
shy of what they ca l l the s p i r i t of the Consti tu­
t i o n , as though i t were an ,ev i l genius. In 
the Gopalan case, Chief Jus t ice Kania observed: 

There i s considerable authori ty for 
the statement that the Courts are not 
at l i b e r t y to declare an Act void 
because in the i r opinion i t i s opposed 
to a s p i r i t supposed to pervade the 
Consti tut ion but not expressed in words . . . 
But i t i s only in express constitutional' 
provisions l imi t ing l e g i s l a t i v e power 
and cont ro l l ing the temporary wi l l of 
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a majority by a permanent and paramount 
law se t t l ed by the del iberate wisdom 
of the nation tha t one can find a safe 
and solid grouhd for the authori ty of 
Courts of j u s t i c e to declare void any 
l e g i s l a t i v e enactment. 10 

A few months l a t e r , Jus t ice Das s t a t e d : 

. . . a court of law has to gather the 
s p i r i t of the Consti tut ion from the 
language of the Const i tut ion. V/hat one 
may believe or think to be the s p i r i t 
of the Consti tution cannot prevai l i f 
the language of the Consti tution does 
not support that view. I t i s , the re ­
fo re . qui te c lear that the Court should 
construe the language of a r t i c l e 13(1) 
according to the established ru les of 
i n t e rp r e t a t i on and arr ive at i t s t rue 
meaning uninfluenced by any assumed 
s p i r i t of -the Gonstituti-on. 11 

I t i s d i f f i c u l t to agree to the view that the 
Preamble of the Const i tut ion as well as the 
Directive Pr inc ip les are elusive or e the rea l , 
tha t they are not expressed in words, that t he i r 
t rue meaning could be gathered only by applying 
to them the "established" ru les of s t a tu to ry 
i n t e rp re t a t i on set down in Maxwell or Odgers and 
tha t beyond Maxwell and Odgers there i s chaos. 
One should assume following scrupulously the 
pr inc ip les enunciated by the learned judges, 
that as the rules of i n t e rp re t a t i on are not 
l a id down in "express cons t i tu t iona l provisions n 

10. A.K. Gopalan v . S>tate of Madras. A.I .R. 1950 
S.C. 2? at 42 . 

1 1 . Keshaya Madhava Men on v. S ta t e of Bombay. 
Tl951) S.C.R. 228 at 232-233. 
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one is free to i n t e r p r e t the Const i tut ion by i t s 
s p i r i t which may be gathered from t h e language 
employed.inter, a l i a , in the Preamble and Part IV 
of the Const i tu t ion. 

Independence was presented to us in a s i lve r 
p l a t t e r . Should we permit Maxwell and persons 
of his kidney to rule us from the i r graves? 
I t i s a great p i t y that the Parliament of the 
United Kingdom, while adopting the Indian Inde­
pendence Act, 1947,-did not make express provisions 
in i t for psychiat r ic treatment under an Indian 
na t iona l health scheme. 

We'have already adverted to declara tory 
judgments in re la t ion to a law which i s challenged 
as v io la t ive of one or more of the d i rec t ive 
p r inc ip l e s . We have also referred to the lega l 
effect of such a declaratory judgement. One i s , 
however, tempted to quote from two doc t r ina l 
writers of t&e United States who appear to be 
very much favoured by our higher jud ic ia ry in 
sp i t e of the i r oath to perform the dut ies of t h e i r 
office without fear or favour. Wil l is has^ saldj 

A j ud i c i a l declaration- of the unconsti­
t u t i o n a l l y of a s t a t u t e ne i ther annuls 
nor repeals the s t a t u t e but has the 
effect of ignoring or disregarding i t 
so far as the determination of the r igh t s 
of pr ivate par t i es is concerned. The 
Courts generally say that the effect of 
an unconst i tu t ional s t a tu te i s nothing. 
I t i s as though i t had never been passed. 12 

12. Quoted in peep Chand v. State of Uttar Pradesh 
(1959) Supp. (2) S.C.R. 8 at 23. 
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Willoughby stated; 
The Court does not annul or repeal the 
statute if it finds it in conflict 
&ith the Constitution. It simply 
refuses to recognize it, and determines 
the rights of parties just as if such 
statute had no application. 13 

In the Indian context, should tae fact that no 
machinery is> envisaged in the Constitution for the 
enforcement of the Directive Principles make any 
difference in the implementation of a law adopted 
in contravention of constitutional provisions? 
The Courts are not, empowered to enforce the 
provisions of Part IV of the Constitution. But 
in general they are authorized to refuse'recog-' 
nition and consequently implementation of laws 
repugnant to the Constitution. That is all 
that they need -do in regard to a law which is in 
conflict with Directive Principles. This may not 
be considered as doing something indirectly that 
cannot be done directly. To cite an imaginary 
instance? courts may not direct the government 
to declare the Taj Mahal to be of national importance; 
but they could and should declare unconstitutional 
under article 49 of the Constitution an order of 
an executive authority to demolish this wonder 
of the world. If this power to preserve the tomb 
of Mumtaz Mahal, a national movement, could be 
conceded to the courts, could not a similar right 
be conceded to them to protect a social order in 
which justice shall inform all the institutions 
of national life? 

13, Quoted in the Deep Chand decision, su,pra, note 12, 
at pp. 23-24. 

♦Wadhwa* 


