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In P . P . Shamdasanl v . C e n t r a l Bank of I n d i a L td . 
t h e Supreme Court l a i d down t h a t t he r i g h t t o a c q u i r e , 
hold and d i spose of p roper ty as wel l as t h e safeguard 
a g a i n s t d e p r i v a t i o n of p rope r ty save by a u t h o r i t y 
of law i s d i r e c t e d a g a i n s t the S t a t e and no t 
a g a i n s t p r i v a t e i n d i v i d u a l s . The case r e l a t e d t o 
t h e a p p l i c a t i o n of a r t i c l e s 19 and 3 1 , but the 
p o s i t i o n i s cons idered t o be t h e same under 
A r t i c l e 14, 2 

On t h e f ace of i t the p r o h i b i t i o n under 
a r t i c l e 14 i s d i r e c t e d aga ins t t h e S t a t e . The 
p rov i s ion in our C o n s t i t u t i o n begins wi th t h e 
words "The S t a t e s h a l l not deny t o any' pe r son" ; 
This i s un l ike the language used i n t h e Univer
s a l Dec la ra t i on of Human R i g h t s . The l a t t e r reads* 

All are equal before t h e law and are 
e n t i t l e d wi thout d i s c r i m i n a t i o n t o 
equal p r o t e c t i o n of the law. 2a 

* The Ind ian Law I n s t i t u t e , New D e l h i . 

1 . (1952) S.C.R. 3 9 1 . 

2 . H.M. S e e r v a i , C o n s t i t u t i o n a l Law of I n d i a f 
(1967)189 f n . 4 . 

2 a . A r t i c l e 7 of t h e D e c l a r a t i o n . 
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The difference in the forms of expression 
of the existence of the r igh t may not mean 
any difference in i t s content or app l i cab i l i t y . 
I t may be in the form of a dec lara t ion in 
which case a l l human beings are supposed to 
be bound by i t . I f i t i s in the form of a pro
h ib i t ion di rected against the S t a t e , a l l members 
of the State are bound by the p roh ib i t ion . The 
def in i t ion of s t a t e in a r t i c l e 12 may not be 
regarded as exhaustive. The very use of the 
word, ' i nc ludes 1 in the def in i t ion proves t ha t 
many persons and i n s t i t u t i o n s other than those 
mentioned in the a r t i c l e are covered by the 
dxpressibn ' S t a t e ' . Any elementary tex t book on 
P o l i t i c a l Science wi l l t e l l us tha t people 
(population) are included in the def in i t ion of r S t a t e ' . There i s no good reason to assume tha t 
the founding fa thers were unaware of the. usual 
de f in i t ion of the t e m u l t i s because r i g h t s l i k e l y 
to be impinged upon by l e g i s l a t i v e provisions 
are the main theme of Part I I I tha t governments 
and l e g i s l a t u r e s , the main bodies engaged in 
l e g i s l a t i o n , are spec ia l ly mentioned. The 
jud ic i a ry , for ins tance , does not f ind mention 
t h e r e , but cannot possibly be excluded from 
the d e f i n i t i o n , especia l ly in t h e i r ro le of 
j u d i c i a l law-making. There i s , t he re fo re , every 
reason to suppose people are not excluded from 
the def in i t ion of S t a t e . When people are included 
in the de f in i t i on , the prohibi t ion may be taken 
to be directed against a l l persons, not exclusive 
of pr ivate ind iv idua l s . 

We may, however^, consider the expression 
'S t a t e 1 in the context as embracing only 
" a u t h o r i t i e s " within the t e r r i t o r y of India 
or under the cont ro l of the Government of Ind ia . 
As our i n t e r p r e t e r s of law are inc l ined to take 
the i r cue not from Ar i s to t l e , K^ntJlva, or 
Purva mimamsa, but from Maxwell, Odgers, Craies 
and persons of t he i r i l k , i t i s possible that 
they wi l l apply to the def in i t ion in' a r t i c l e 12 
a worn-out Latin maxim3 which may be i r r e l evan t 
in the context , and say that only au tho r i t i e s 
are meant in sp i te of the comprehensive connota-

3 . e.1 usdem gener is 
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tion of the word, "includes". In many of the new 
constitutions in the Common-wealth.4 the prohibi
tion of discriminatory treatment is expressly 
mentioned as directed against persons acting 
by Virtue of any written law or in the performance 
of the functions of any public office or any 
public authority. Even assuming that people 
are not contemplated in the definition in 
article 12, the prohibition in article 14 will 
however, appear to apply to the "people" as it 
does to all persons in authority. 

While the expression 'equal protection of 
the law' may envisage state action in making and 
administering laws, the provisions regarding 
'equality before the law1 would seem to involve 
private persons if lav/ is understood in the sense 
of a body of rules regulating human conduct. In 
enunciating a principle of equality, all indivi
duals:^ the society are expected to accept and-
be guided by this rule of equality. Any contra
vention of the rule may be prohibited by the 
provision concerning equal protection. 

When the principle of equality is laid down 
in a Constitution which the people have given 
to themselves the people should be assumed to 
have agreed to be bound by their own declaration 
of the principle. Further, when the constitution 
lays down that there would be equal protection-
of the law. the people do give express authori
zation to the coercive powers of the state to 
implement the principle that they have enunciated 
as applicable to themselves. State action in the 
restricted sense of the' expression as connoting 
action by the authorities of the State, is 
relevant and necessary in regard to protection 
of the law. And what is to be protected is 
equality before the law which the people have 
laid down for themselves as a guiding principle 
in their lives, as though they declared to one 

4. Article 29(2) of the Constitution of Uganda 
is an instance in point. It provides among 
other things: "... no person shall be treated 
in a discriminatory manner by any person 
acting by virtue of any written law or in the 
performance of the functions of any public 
office or any public authority."' 
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another, "Whatever be the differences between 
us in the matter of complexion, creed, ethnic 
or ig ins or place of b i r t h , you are my equal 
in the eye of the law and I des i r e tha t you 
should be so t rea ted" . . The people are indubi t 
ably bound by the covenant they have made. 

If a person who has been subjected to d i s 
criminatory treatment by a p r iva te person com
plains against i t in a court of law, the court 
may dismiss the pe t i t ion on the ground that the 
discriminat ion complained of i s not unlawful 
d iscr iminat ion. The court may express the view 
that the Const i tut ion does not contemplate the 
prohibi t ion of discrimination by pr ivate persons. 
I t would then not be unreasonable to argue that 
by dismissing the p e t i t i o n , the court i s lending-
i t s author i ty and thus i n d i r e c t l y aiding the ' 
p r iva te person- in his discr iminatory conduct. 
The c o u r t ' s answer could be tha t i t would do 
the same thing with any person who f i l e s ' a s imi lar 
pe t i t ion and so every one i s t r ea ted al ike before 
the law. In Shellev v. Kraemer.5 Chief Jus t i ce 
Vinson of the Supreme Court of the United S ta tes 
observed* 

The r i g h t s created by the f i r s t section 
of the Fourteenth Amendment a r e , by i t s 
terms, guaranteed to the ind iv idua l . The 
r i gh t s es tabl ished are personal r i g h t s . . , 
Equal protect ion of the laws i s not 
achieved through indiscr iminate Imposition 
of i n e q u a l i t i e s . 

In t h i s case i t was held tha t j u d i c i a l enforce
ment of r e s t r i c t i v e covenants as to ownership 
or occupancy of property based on race or colour 
was inh ib i ted by the equal protect ion clause of 
the Fourteenth Amendment of the United States 

5. 334 U.S. 1 (1947)22. Section 1 of the 
Fourteenth Amendment to the Const i tu t ion 
of the United States provides; '*No 
State s .ha l l . . . deny to any person within 
i t s j u r i s d i c t i o n the equal protect ion of 
the laws."' 
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Const i tu t ion , even though courts were ready 
to enforce r e s t r i c t i v e covenants i r r e s p e c t i v e of 
the race of which exclusion was sought. Here 
actual enforcement of the covenant by the court 
was sought and when i t refused to e n f o r c e , i t , 
i t was in effect rendering the covenant l ega l ly 
i ne f f ec t ive . When.a court dismisses a pe t i t i on 
complaining of a pr iva te person 's discr iminatory 
conduct in regard to the p e t i t i o n e r , i t i s 
i nd i r ec t l y permitt ing something which, under the 
law of the United S t a t e s , i t i s inh ib i t ed from 
d i r e c t l y enforcing. 

What our Const i tut ion contemplates i s equal 
protect ion of the laws, and not equal or i den t i c a l 
indifference on the par t of the law r e su l t i ng in 
the undermining of one's personal i ty through 
the agency of the law. Discriminatory treatment 
tends to destroy the welfare and possibly the 
personal i ty of the ind iv idua l while democracy 
pos tu la tes as one of i t s basic p r inc ip l e s the 
development of the ind iv idua l . If a cour t , 
on i t s in te rvent ion being invoked, were to adopt 
what i s euphemistically called j u d i c i a l self-
r e s t r a i n t and declare that i t i s beyond i t s 
j u r i s d i c t i o n to adjudicate upon discr iminatory 
acts of pr iva te persons which to i t s knowledge 
have been in jur ious to other persons may not 
appear to be doing i t s duty. ..The primary duty 
of a court of law i s not to quote other cour ts T 

6. In Roman-Dutch law, ac t io j.n.1uriarum i s 
designed to protect those i n t e r e s t s which 
every man has , as a matter of n a t u r a l 
r i g h t , in the possession of an unimpaired 
person, d ign i ty and reputa t ion . In a 
South African case decided in 1908 
(Pur shot am Dagee v . Durban Corporation. 
29 N.L.R. 391) the defendants were held 
l i a b l e in damage to the p l a i n t i f f , an 
Indian, who had been forced to qui t a tram 
car in which he was lawfully t r a v e l l i n g by 
a .conductor employed by Durban Corporation. 
Under Roman-Dutch Law i t would not have 
made any difference to the decision even 
if the defendant were a pr ivate ind iv idua l . 
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opinions, but to do j u s t i c e to the pa r t i e s who 
are before i t . t o get t h e i r disputes s e t t l ed or 
t h e i r grievances redressed. If the expression 
"equal i ty before the law"1 i s not in te rp re ted to 
prohibi t discriminatory condiict of pr ivate 
persons, except in ce r t a in purely personal and 
pr iva te matters l i ke the se lec t ion of a f r iend 
or a spouse,7 the c o n s t i t u t i o n a l provision laying 
down the pr inc ip le of equa l i ty would be rendered 
impotent i n various spheres of l i f e where absence 
of discriminat ion w i l l be important in maintaining 
the welfare and harmony of the community. 

Perhaps pr iva te persons who are given ad
min i s t r a t ive cont rac ts need spec ia l mention. As 
they are not public se rvan ts , but pr ivate persons, 
t h e i r discriminatory behaviour in a number of -
matters connected with the work they have under
taken to dosmay not be questioned at a l l according 
to the t r a d i t i o n a l view adopted by courts and 
doc t r ina l wr i te rs about what cons t i t u t e s the 
s t a t e . But the fact i s tha t these cont rac tors 
employ whensoever they choose, mostly from 
among t h e i r r e l a t i v e s and f r iends and pay them 
out of funds contributed by the taxpayer. 
These r e l a t i v e s , f r iends or favour i tes are put 
in pos i t ions of au thor i ty , the only necessary 
qua l i f i ca t ion for them being consanguinity or 
yesmanship, and they are permitted to l ive in 
conspicuous luxury* without doing any substan
t i a l work which wi l l cont r ibute t o the welfare of 
the soc ie ty , except that of pushing^others 
round, which may have a signlficant^impact on 
perpetuating a feudal or h i e r a rch ica l soc i a l 
organisat ion to which most of these cont rac tors 
are co rd i a l l y dedicated while paying l i p - s e r v i c e 

7. Here also one f inds prohibi tory usages 
l i k e those of consanguinity, exogamy, 
monogamy e t c . 
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to democratic i d e a l s . Should a l l these persons, 
namely the contrac tors and the i r appointees who 
are a l l paid and paid handsomely out of s t a t e -
funds, be t rea ted as pr iva te persons whose d i s 
criminatory conduct i s beyond the j u r i s d i c t i o n 
of courts of law because they are not '"State" 
as defined in a r t i c l e 12? Gotra kinship may 
have ce r t a in relevance in purely personal mat te rs . 
The exhortation to love they neighbour (or bandhava 
as we have in te rpre ted Neighbour' t o mean) as 
thyself i s not intended to i n h i b i t f a i r treatment 
of vavanasT"mlecchasT kaf f i r s or heathens. I t i s 
to prevent fche exercise of t h i s human f r a i l t y 
to prefer one's own r e l a t i v e s and yesmen, tha t 
democratic cons t i tu t ions have chosen to enshrine 
in them the v i t a l concept of equal protect ion of 
the law. 

What has been said above about government 
contractors appears to be equally applicable to 
a number of autonomous bodies which are maintained 
out of s t a t e funds* 

There i s pro tec t ive discrimination provided 
for in the c o n s t i t u t i o n ; there i s j u d i c i a l 
recognition of r a t i o n a l c l a s s i f i c a t i o n which may 
ju s t i fy t r e a t i n g one person as a c l a s s by himself 
and passing a law in r e l a t ion to him, reminiscent 
of a B i l l of Attainder. I f , along with t h e s e , -
the law closes i t s eyes to discr iminatory behavi
our by pr ivate ind iv idua l s , government contrac
t o r s , autonomous bodies e t c . there w i l l not be 
much l e f t in content or u t i l i t y in the equa l i ty 
provisions of the Cons t i tu t ion . 

^ j j t * * * * * - * * 

♦Wadhwa* 




