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CRIMINAL REVISION.

Before C. C', Ghose, SiiJmnranly and Graliain JJ.

BHUTNATH GHOSH
V. 1929

THE EMPEROR/'^
Notice— "Substance of information,'’ meaning of— Notdcc VAidcr s. 112, Cr.

P. C., what it should contain-~Omission in notice, if curable by s. 537,
Cr. P. C.— Gross-exmninaiion, if there is a righfto reserue— Pre.mm'ption 
of prejudice, if arises when a right is denied— Code of Criminal Procedure 
{Act F oflSQS), ss. 112,537.

Per Curiam. “  Substance of the information ” in section 112of tho Code 
of Criminal Procedure means substance as diatingnishe d from details orpartic- 
ulars and a notice under that section should contain !3o mucliof tho infor
mation as woukl enable the party to know under %vhat clauKe of iscction 110 
he is charged or to what particxilar class of offenders he is said to belong.
It was never contemplated that the proceeding should set out details in 
the manner of a charge drawn up at a trial.

Any omission in the notice is at the most an irregularity under eection 
537 and shov\ld not vitiate the entire proceedings without proof of prejudice 
to the accused.

K. Banga Beddi v. King-Eniperor (1) and Emperor v. Nihal (2) dissented 
from.

Chintamon Singh v. Etnperor (3), Bajcndranarain Singh v, Emperor
(4) and Queen-Empress v. Ishwar Chandra Sur (5) followed.

Per SuHRAWABDY J, Proceedings under Chapter V III should not be 
carried on in such a way as to hamper tho offender in his defence and place 
him iii a worse position than if he were accused of a suhstantivo oSonce,
Before ho defends himself he must know definitely the case he has been 
called upon to meet. This may be done either by giving him sufficient in- ' 
formation of tho evidence to be called or allowing liim to reserve cross-ex
amination till he has full infonnation about the ease against him. A refusal 
ô grant either of the two prayers prejudices the party concerned.

When a right is conferred by law on a party, it may be presumed to be for 
his benefit; if such right is denied him, it may also bo presumed that he has 
been deprived of that benefit,

Crim inal R u l e  on behalf of the accused.
A report was received from the officer in charge 

of Ohandrakona thma in district Midixapur against
'̂'Criminal Revision, No, 1249 of 1928, against the order of S. M. Masih,

Additional Pessions Judge of Midnapur, dated Pepfc. 29, 1928, confirmiug 
the order of P. C. Sen, Stibdivisional Magistrate, Ghatal, dated July 31,
1928.

(1) (1919) I, L. R. 4:S Mad. 450. (3) (1907) I. L. R . 35 Calc. 24:3,
(2) (1926) I. L. R . 49 All. 6. (4) (1912) 17 Q, W , N. 238.

(5) (J§84) I, I., B , U  Calc, 13,
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Bliutnath Ghosh, on the 27th February, 1928, alleging 
that the man was a thief and burglar by habit and 
that he was of a desperate and dangerous character. 
Proceedings were drawn up against him under sec
tion 110, Criminal Procedure Code, under clauses {a) 
and (/), and explained and read over to him on the 
7th March, 1928. There were 84 prosecution 
witnesses including police officers and 28 defence 
witnesses.

The accused contended in his defence that he had 
been handicapped, as the charges against him had not 
been enumerated in the proceedings and he had no 
l^nowledge of the allegations against him.

The Subdivisional Magistrate, Ghatal, by his 
order, dated 3rd July, 1928, bound down Blmtnatli 
Ghosh under section 110 (a), Criminal Procedure 
Code, read witli section 118 of that Code, and directed 
him to execute a bond of Rs. 300 to be of good 
behaviour for a period of one year and to find two 
sureties of his good behaviour of Rs. 150 each for the 
same period, in default to undergo rigorous imprison
ment for one year.

The appeal by the accused to the Additional 
Sessions Judge of Midnapur was dismissed on the 
29th September, 1928.

The accused then moved the High Court and 
obtained this Rule.

The Rule was heard by Suhrawardy and Graham 
JJ., who differed in opinion, and delivered the 
following dissentient judgments :—

S u h r a w a r d y  J. This is an open Rule for rovisinp; tlio orderof tlio Sub- 
divisional Officer of Ghatal luader section 110(«), road with section 118, of the 
Code of Criminal Procedure, confirmed by the Additional Sessions Judge of 
Midnapur. Two points, which have been strcfiised. before ua and require 
consideration, are, first, that the-proceeding, drawxi’up xnider section 112 of 
the Criminal Procedure Codo, is illGgal and secondly, thattholearned Judge 
h as misread the evidence of some of the prosecution wiinossea, when he says 
that they deposed to the fact of having direct knowledge of the petitioner 
comtnitting theft.

As regards the first point, it is urged that the notico undersection 11.2 of 
the Code of Criminal Procedure was vague, inasmuch as it did not set forth 
the substance of the information received against the petitioner. Section 
112 says that the magistrfite shftW m&ke an o r # r  ip. wntijig, setting forth
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the s-ubstance of the information. The proceeding drawn np by the Magis
trate, a, copy of which was served on the petitioner, was in these vrords : 
“ Whereas it appears from the report, dated the 2Sth February, 1928, 
“  submitted by the Sub-Inspector of police-station Chandrakonathat Bhut- 
“  nath Ghosh, aon of efi\, within the local limits of my jurisdiction, is by 
“  habit a thief, a robber and house-breaker and is so desperate and dangerous 
“ as to render his being at large without security hazardous to the commu- 
“ nity, e(a.” It may bo incidentally noted that the petitioner waa fotmd 
not guilty of the charge of being a desperate and dangerous character ; he 
has been bound down oialy under section 110 (a) for being by habit a thief, 
robber and house-bieakei. Itis argued that the notice served upon the peti
tioner merely repeated the words of the section and did not give the sub
stance of the information upon which the magistrate acted as required by sec
tion 112. It is contended, on the authority of K . Ranga Eeddi \\ King- 
Emperor (1) and Emperor v. Nihal (2), that the notice was insufficient and 
vague, as it merely quoted the words of the section and did not mention the 
particulars of the information received by the magistrate. W ith great respect 
to the learned Judges who decided those cases, I  am unable to agree with the 
interpretation there put on the words “ su’ stance o ' the information ”  in sec
tion 112. The learned Judges require that the noticeshould contain such 
details of informatiox:i as to enable the accused to know in what cases he has 
been suspected and the names of the witnesses to prove the charges against 
him. This, to my mind, is not “ substance of the information ” , but details 
of information, which may, in some cases, be not only very inconvenient, 
bat almost impracticable to put in the nolice. A  person may be suspected 
in a hundred cases and there may be 5 hundred witnesses to prove such 
suspicion and general repute. It is not reasonable to suppose that the law 
intended that all this information should be convej'ed in thenotice- If the 
notice states that the accused has been suspected in a hundred cases and there 
are five Imndred witnesses to support the charge against him, it will not be 
of any practical help to him. There may be cases, in which the substance 
of the information should be briefly convej-ed to him, if feasible, as, probably, 
under section 107, but ordinarily it cannot be insisted that any detailed in
formation, hov.^ever shortly it may be conveyed, should be supplied by the 
notice. In my opinion, the words “ substance of the information ”  mean 
such or so much, of the information as wotild enable the party to knov/, under 
what clause of section 110, he is charged or to what particular class of offend
ers he is said to belong. For instance, in this particular case he is said to 
be by habit a robber, house-brealcer and thief, but not a forger. Under 
clause (d)of section 110, he may, by habit be an abettor of the commission of 
the oiiences of kidnapping, abduction, etc. Thenotice should specify as to 
which offence or offences, mentionedinthe clause,he is said to be, by habit, 
an abettor. I concede that, where possible, therepetition of the words of 
the section should be avoided, but it may not be possible ineveryease. Wo 
have authorities of this Court iix support of this view. In Ghintamon Singh 
V .  Emferor (3), the notice was in similar words as in the seetioii. I t  was 
held that the notice was good, though it did not eontainmore information 
than that the accused was of a dangerous and desperate character. Similar 
objection was taken in Bajmdranarain Singh v. Emperor (4). It  isbbseryed 
atpage 261 “ the Magistrate is further not bound to reveal the source of his 
“ information; it is sufficient if he states the substance thereof and the Crown 
“  ia not bound at the initial stage even, to name th.6 vfitneases.” This section 
is intended to meet such a case as arose in Queen-Evifr&ss v.Islmar Chandra 
Sur (5), where the notice did not mention imder what clause of which section

(1) (1919) I. L. R . 43 Mad. 460. (3) (1907) I , L. R . 35 Calc. 243.
(2) (1926) I. L. R . 49 AIL 5. (4) (1912) 17 C. W . N. 238.

(S) (1884) I. L. B . 11 Calc. 13.
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the accused was called upon to defend himself under Chapter V III . Even  
if it be held that it was necessary to give more information in the notice, the 
omission at the most is an irregularity under section 537 and shoiild not 
vitiate the entire proceedings without proof of prejudice to the accused.
I do not agree with the learned Judges of the Madras High Court that it is 
an illegality.

Though I hold that the law is satisfied if the notice contains the gist of 
the information and not a reference to cases and witnesses, proceedings under 
Chapter V III  should not be carried on in such a way as to hamper the offender 
in his defence and place him in a worse position than if he were accuscd of a 
substantive offence. Before he defends himself by cross-examining the 
witnesses for the prosecution and examining his own, he must know defi
nitely the ease that he has been called upon to meet. When the accused 
appears and prays for information about the evidence which the Crown 
proposes to adduce against him, it should be supplied or so much of it as is 
practicable. This may be done in two ways. He may bo given sufficient 
information of the evidence to bo called or he may be allowed to reserve 
cross-examination till he has full information about the case against him. 
Now in this case, as the petitioner alleges in his petition, he asked from the 
prosecution information about the witnesses intended to be examined, but it 
was refused. He then asked for permission to reserve cross-examination of 
witnesses, as he had the right to do, but that too was refused. As soon as a  
witness was placed in the box and examined, he was asked to cross-examine 
him without knowing the whole ease for the Crown and without having 
time to collect materials for the cross-examination of the witness and giving 
proper instructions to his lawyer. Ono i^eod hardly refer to the inconvenience 
and practical inutility of instructing the crosB-oxamining plwador from the 
dock. As the procedure to be followed in the case was to bo that proscrib
ed for trial of warrant cases, it was improper to call upon the petitioner to 
cross-examine the witnesses then and there, who were immediately discharged. 
The trying magistrate submits in his explanation that tho petitioner could 
have applied for recalling the witnesses under soctiori 250, Criminal Procedure 
Code, and, not having done bo, he cannot now complain of jjrejudico. I am not 
impressed by this argument, for the petitioner’s prayer for reserviiJg cross- 
examination having been refused he had no hope that his prayer for recalling, 
witnesseawouldhavB been granted. Besides, as has been hold by tho Addi
tional Sessions Judge, it seems to be the opinion of tho courts below that eoc* 
tion 25B is not applicable to proceedings under section 110, for reasons not 
discussed, but apparently, as no charge is to bo framed. In view of tho pro
cedure adopted by the trial magistrate, I  cannot say that the petitioner was 
not prejudiced in his defence. When a right is conferred by law on a party, 
it may be presumed that it is for his benefit; if such right is denied him, it 
may also be presumed that he has been deprived of that benefit. It  is 
not such a clear case in which I  can honestly say that tho evidonce for the 
prosecution is so overwhelming that it will be futile to order a retrial. Tho 
defence examined 28 witnesses, one of whom was the local zemindar, plo&der 
and Chairman of the Midnapur District Board, Of all the witnesses ex 
amined for or against, he is the most respectable and his evidence supports 
the defence ease. Though the learned Judge has attomjjed to explain away 
his evidence by observing that he does not ordinarily live in the village, but 
the fact is that he is the local zemindar and often visits the village, which is 
within a few miles of the town of Midnapur. I t  is hard to suppose that if 
the petitioner bears the character and tho repute, which ho ia said to do, the 
witness would have been ignorant of it. I  do not moan to suggest that, on 
the evidence as it stands on the record, the petitioner is entitled to an, ac* 
quittal, but I  hold that the petitioner has made out a case that he has been 
prejudiced by the procedure adopted and that it ie a proper case for o w



VOL. LVII.l CALCUTTA SERIES. 507

interference. I  wo-uld, therefore,, make the Rule absolute, set aside the 1929

Bhtjtnath

Ghosh

V.
T h e  E mpbeos,

order complained against him and direct that the petitioner be retried ac
cording to la'vv.

As to the second ground, I  do not think there is much substance in it.
By saying that some of the witnesses have direct knowledge of the petitioner’s 
committing theft, the learned Judge means to distinguish those witnesses Stthbawabdy J 

from others who have given evidence of general repute. Though the word 
“ knowledge ” is not happily used, the witnesses have spoken to faets which 
led them to believe that the petitioner is a thief.

Qbaham J. I  have the misfortune to differ from my learned brother, the 
•conclusion at which I  have arrived being that the Rule should be discharged.

The main point urged before us is that the proceeding drawn up under 
section 112 of the Criminal Procedure Code is defective and contrary to law, 
inasmuch as it does not embody the necessary materials required by that 
section. The section enacts that when a magistrate, acting under section 
110, Criminal Pi'ocedure Code, deems it necessary to require any person to 

,show cause, he shall make an order in writing, setting forth—

(1) the substance of the information received ;
(2) the amount of the bond to be executed ;

(3) the term for which it is to be in force, and
(4) the number, character, and class of the surety required.

The order in questio|;i contains all these matters. I t  has been argued that 
it  is not a compliance with the sections to merely set forth the substance of 
the police report in terms of the language of section 110, that the accused is 
by habit a thief, robber, and house-breaker, and that something more is re
quired, viz.', particulars of the charge, giving details of the cases, in connection 
vpith which the accused was charged or suspected on the previous occasions.
In my opinion, this contention is not well founded. The question is 
what is meant by “  substance of the information.”  As I  understand the 
words, it means substance as distinguished from details or particulars, and 
I  do not think that it was ever contemplated that the proceeding should set 
out details in the manner of a charge drawn up at a trial. The distinction 
between an inquiry of this nature and a trial should be borne in mind. I  do 
not remember, in my experience, to have seen a proceeding in which partic
ulars were set forth in the manner demanded by the petitioners.

The learned advocate for the petitioners has referred to Rajbansi v . JEltn- 
j)eror (1) and K . Ranga Reddi v. King-Emperor (2) in support of hisconten« 
tion, but with all respect for the learned Judges who were responsible for 
them, I  am not prepared to follow those decisions. The learned advocate 
was unable to show any authority of this Court in favour of his proposition ; 
on the other hand, I  find that there is the case of Chintamon Singh v. Emperor 
.(3), which supports the view I have taken.

It was next urged that the learned Additional Sessions Judgemisread the 
■evidence of prosecution witnesses Nos. 1, 6, 6, 7, 11, 13, 16, 18, 20, 21, 22,
23, 24, 35, 44, 46, 48, 61, 63, 71, 74 and 75 ,inasmuch as they did not state 
that they had direct knowledge of the petitioner, Bhutnath, committing theft 
as stated in his judgment. The evidence of these witnesses has been re
ferred to, and it is clear that, so far as some of these witnesses are con- 
■cerned, the remark niade by the learned Judge is incorrect. But the order 
ought not, on that account, to be set aside, if it is clear that the materials on 
record are sufficient to j astify the order for security. As to that, it appears

(1) (1920) 18 A. L. J. 673. (2) (1919) I. L. R. 43 Mad. 450.
(3) (1907) I. L. R. 35 Calc. 243,
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to me that there is ample evidence. Some of thoss witnesses have given 
direct evidence of theft against the petitioner,„and there is, apart from ihat, 
a considerable body of evidence of repute. On the merits, the main 
question was whether the petitioner was the bad character ho was repre
sented by the prosecution to be, or whether it was a catje of a village 
conspiracy to drive away an innocent person, who had mado himaelf un
popular and obnoxious to the people of the village. The question of fact 
was one for the magistrate to decide, and, in m y judgment, there is 
sulficient evidonce to support his decision. I would, therefore, discharge 
the Rule.

The case was then referred to Mr. Justice C. C. 
Ghose.

Mr. Satkarhi'pati Ray and Mr, Beereshwar 
Chatterji, for the petitioner.

No one appeared for the opposite party.
C. C. G hose J. I have had an opportunity of 

examining the entire record and of perusing the two 
judgments of the learned Judges who have differed in 
this matter. I am in agreement with Mr. Justice 
Suhrawardy in the view expressed by him and, for the 
reasons given by him, I am of opinion that the ends 
of justice require that the order coin])laiued of should 
be set aside and the case sent back for re-trial on the 
lines indicated by Mr. Justice Suhrawardy.

Ride absolute. Retrial ordered.
S R.


