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In almost a l l federal cons t i tu t ions of the 
world control over t rade and commerce i s very 
important l e g i s l a t i v e power. Many a time i t has 
given r i s e to l ega l d isputes between the Federal 
governments and the governments of the Consti
tuent un i t s of the Federat ion. In United States 
of America, though the power of the Federal 
Government t o con t ro l Trade and Commerce i s 
confined to i n t e r s t a t e and Foreign commerce 
only, the power of the congress under t h i s 
clause has been more profound due to j u d i c i a l 
i n t e r p r e t a t i o n . In Gibbon's v. Ogden, the 
Supreme Court held that commerce was not 
l imited merely to buying and se l l ing or i n t e r 
change of commodity but i t included nevigation 
a l so . In a s e r i e s of decision tha t followed 
the Supreme Court so extended the power of 
the congress under t h i s "clause as to cover 
t ranspor t i ndus t r i e s and other commercial 
a c t i v i t i e s . The observation made by Chief 
Jus t i ce .Hughes in National labour Regulation 
Board v. Zones and Lauehlin Steel Corporation, 
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case i s s ign i f i can t . He said "When Indus t r i e s 
organise themselves on na t ional s ca l e , making 
t h e i r r e l a t ion to i n t e r - s t a t e commerce the 
dominant factor in there a c t i v i t y , how can i t 
.M maintained that t h e i r Indus t r i a l Relations 
Const i tu te a ' for bidden f i e l d in to which 
congress may not en t e r , when it-i-& necessary 
to protect i n t e r - s t a t e commerce from conse
quences of I n d u s t r i a l War." 

In B r i t i s h North America Act. 1867 the 
dominian Parliament has been given the^exclusive 
power over "Regulation of trade and commerce" 
under section 91 item 2. But by j u d i c i a l 
i n t e rp re t a t ion the meaning and scope of t h i s 
power has been very much.reduced. In Torento 
E lec t r i c Commissione v. Snider Viscound Haldane, 
observed that the power to regulate the t rade 
and commerce can not be re l ied on as enabling 
the dominion parliament to regula te the c i v i l 
r igh t in the provinces.. The r e su l t of such 
dec i s ions , has been tha t power of the dominion 
parliament to regulate commerce is to be exer
cised only when J i t does not conf l ic t wi th the-
property and c i v i l r ight over which the provi»i 
nces have I he r ight to l e g i s l a t e . 

In Austra l ia the power to regula te i n t e r 
s t a t e t rade .and commerce i s with the Government 
of the Commonwealth. The term commerce has 
been given a very wide meaning by the Austral ian 
High Court and-.'the Commonwealth can l e g i s l a t e 
upon monoply, t ranspor t by'-land, Sea and Air, 
and re la t ions of employer and employees in the 
ib- ters ta tes commerce. But. t M s power has been 
very much r e s t r i c t e d by section 92 which 
provides that trade-commerce and in te r -course 
among s t a t e s sha l l be ,absolutely f r e e . The 
Privy Council considered t h i s question in the 
Second Dried f r i n t c a s " . . . 'James-V. Commonwealth1 

and held tha t sect ion 92 was binding as much 
upon commonwealth as upon the s ta tes- for.. 
otherwise.jthe freedom'Qf trade guaranteed by 
Sec. 92 would b e ' i l l u s o r y . Ths idea of freedc i 
of t rade under Australian Consti tut ion involved 
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freedom from customs, duties on imports , tjorder 
prohibi t ions and r e s t r i c t i o n of every kind. 
Burdens and hindrances to ,the freedom of t rade 
and commerce may appear in d i f fe ren t forms but 
a l l these can be struck dowri U/S 92 of common*-
wealth of Austral ia Act. 

The framers of the ' Ind ian .Cons t i tu t ion 
had c lose ly examined the implicat ions of the 
various j u d i c i a l decis ions give'n by highest 
courts in Canada, Australian and United Sta tes 
of America in respect of the ;Comffle£c,e clause 
and benefited from t h e i r experieribeV In the 
draft cons t i tu t ion of India freedom of t r a d e , 
commerce and i n t e r course appeared sis a funda
mental r ight in Par t I I I of the Const i tu t ion 
but l a t e r i t was t ransfered to Par t X I I I . 
Thus i t ceased to be a fundamental r i g h t . But 
i t continues to be a l i m i t a t i o n upon the l e g i s 
l a t i v e power. Under Art ic le 19(1)(G) a c i t i zen 
has r igh t to car ry any trade or business , 
where as Art ic le 301 provides t h a t t rade 
commerce and in te rcourse throughout the t e r r i t o r y 
of India sha l l be f r ee . The object of Article 19 
( l ) (g ) i s to guarantee to each c i t i z en the r ight 
to carry on t r a d e , where as Ar t ic le 301 aims 
at making India one Unit for the purpose of 
t rade and commerce. Freedom of t rade and 
conmerce may however be r e s t r i c t e d by a law 
made by the Parliament in Public i n t e r e s t 
provided i t does not discriminate against any 
par t i cu la r s t a t e except when such discr iminatory 
treatment has been rendered necessary owing 
the scarc i ty of goods in any part of Ind ia . 
The States may also r e s t r i c t t h i s freedom 
provided the law made by them only imposes 
reasonable r e s t r i c t i o n in the public i n t e r e s t 
and the sanction of the President has been 
obtained for making such law. In the absence 
of P r e s i d e n t i a l sanction the s t a t e law may 
be challenged if i t infr inges Art ic le 301. The 
Supreme Court considered the scope of Art ic le 301, 
in Motilal v. The Utter Pradesh Government and 
Agarwal J . observed as under: 
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" I t may be conceded that reasonable 
r e s t r a i n t s in Public i n t e r e s t mentioned in 
clause (6) of Art. 19 to which the freedom of 
c i t i zen to carry on any occupation t rade and or 
business in. subjec t , may presumably be assimilated 
tov the police power of the s t a t e as evolved by 
the American courts or the regulatory power to 
which absolute freedom of commerce and' t rade 
guaranteed under Section 92. Australian Act, 
was made subject by Australian Courts and there 
lordship of the privy council . I do notythink 
tha t there is much d i s t i nc t i on between the world 
reasonable r e s t r i c t i o n as used in clause (6) 
,and regulat ion as used in American and Australian 
cases . Every regula t ion i s a r e s t r i c t i o n of some 
kind though every r e s t r i c t i o n may not be regula
tion* But every reasonable r e s t r i c t i o n i s to 
my mind nothing more than what has been held 
to be ju s t i f eab le r egu la t i on . " Thus i t appears 
that Ar.tr. 301 to Art. 304 give power to the 
parliament', and the s t a t e s to regulate t r a d e . 
commerce and i n t e r course where they deem i t 
necessary to do so in public i n t e r e s t . 

As has been s ta ted e a r l i e r "trie object or 
the founding fa thers was to bring about uniform 
economic growth of the country doing away with 
the regional imbalances. Because b a r r i e r s t o 
free flow of i n t e r - s t a t e t rade and commerce 
are hindrance to the economic growth of the 
country, the Indian Consti tut ion, attempted to 
remove such b a r r i e r s . Before the Const i tu t ion 
(Sixth Amendment) Act, 1956, Art ic le 286(2) 
provided tha t 'Except in so fa r as Parliament 
may by- law otherwise ' provide, no- law of a 
s t a t e sha l l impose or authorise the imposition 
of a tax on the sa le and .purchase of any 
goods where such sale or purchase takes place 
in the course of i n t e r - s t a t e trade or commerce." 
This a r t i c l e had put a ban on s t a t e taxat ion 
of i n t e r s t a t e s a l e s . But the purpose of t h i s 
a r t i c l e seems to have beervflefeated by the 
decision of the Supreme Court in Sta te of 
Bombay v. United Motors case in which the 
Bombay S?les Tax Act. 1952 had been challenged 
By the impugned Act the Sta te of Bombay could 
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tax a Sale even though the s e l l e r was out side 
Bombay, i f as r e s u l t of the sa le goods were 
delivered in the s t a t e of Bombay for consumption 
the re . The Supreme Court held tha t although 
such a t ransac t ion was in r e a l i t y in i n t e r - s t a t e 
t r ansac t ion , i t l o s t i t s i n t e r - s t a t e character 
the moment the goods were delivered in the 
State of Bombay. The court placed i t s re l iance 
on explanation to a r t i c l e 28(1) which runs as 
fo l lows : ' 

ffor the purpose of sub clause (a) a 
sale or purchase s h a l l be deemed to. have taken 
place in the s t a t e in which the goods have 
actual ly been delivered as a d i r ec t r e su l t 
of such sale or purchase for the purpose of 
consumption in t ha t s t a t e , not withstanding 
the fac t tha t under the general law r e l a t i ng 
to sale of goods the property in the goods 
has by reason of such a sa le or purchase 
passed in another S t a t e . • 

Chief Jus t i ce Pa tanja l i Sastry said tha t 
as soon as the goods are delivered in the s t a t e 
for the purpose of consumption t h e r e , the 
t ransact ion loses i t s i n t e r - s t a t e character and 
f a l l s out side the purview of a r t i c l e 286(2). 
The r e s u l t of t h i s decision was tha t a dealer 
having sales in several s t a t e s was l i a b l e to 
be taxed in each one of those s t a t e in resfcered 
of t h e ' d e l i v e r i e s made in those s t a t e s . This 
caused serious inconvenience, to the dea lers 
having i n t e r s t a t e dea l ings . 

This quest ions came at again before the 
Supreme Court in Bengal Immunity Co. Ltd. v. State 
of Bihar1 and the Court, overruling i t s decision 
in United Motors case , held tha t even the 
del ivery s t a t e cannot tax an i n t e r s t a t e s a l e . 
The question for considerat ion before the 
Supreme Court was whether Bihar S ta te was 
competent to levy a tax on sale effected by 
the s e l l e r in West Bengal wherythe goods were 
delivered for consumption to the buyer in Bihar. 
The Bihar Government placed i t s r e l i ance on 
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on Explanation to a r t i c l e 286(1) and contended 
that in view of the Explanation such a sa le 
should be t rea ted as a sa le ins ide Bihar and 
therefore Bihar was competent to tax t h i s 
s a l e . Chief Jus t ice S.R. Das who spoke for the 
majority s tated that the explanation to a r t i c l e 
286(1) does not confer any l e g i s l a t i v e power 
and only removes a ban on s t a t e Taxation of 
outside s a l e . There i s another.ban on s t a t e 
taxing power imposed by a r t i c l e 286<2) in respect 
of i n t e r s t a t e s a l e s . -The sa le in quest ion 
being an i n t e r s t a t e sa le t h i s ban appl ies u n t i l 
i t has been removed by the Parliament. The 
r e s u l t of t h i s decis ion was that even the 
del ivery s t a t e could not tax an i n t e r s t a t e s a l e . 

The Const i tu t ion (Sixth amendment) Act, 1956 
was passed "to remedy the s i tua t ion created by 
the Bengal Iranunity Companies case. The resu l t 
of t h i s Act i s that i t confers upon the union 
Parliament the exclusive power to tax i n t e r s t a t e 
s a l e s . The Central Sales Tax Act, 1956 was 
passed in pursuance ' to the power conferred upon 
the Parliament by the..Constitution (Sixth amend
ment Act) 1956. The Aot imposes tax on i n t e r s t a t e 
s a l e s . This tax i s to be. col lected and u t i l i s e d 
by the s t a t e within which i t i s levied. The 
purpose of t h i s Act i s not to add to the revenues 
of the cen t ra l government but only to keep the 
i n t e r s t a t e commerce under cen t ra l con t ro l . 

The cons t i tu t ion of India has given power 
to the state.s to tax under .several heads. In 
normal exercise of t h e i r taxing powers the. s t a t e s 
may pass s t a t u t e s which may impinge on the 
freedom of commerce guaranteed under a r t i c l e 301 
of the cons t i tu t ion . Vhat i s the scope of 
t h i s freedom? Does i t cover the freedom from 
Taxing s ta tu tes as well? This question came 
up for considerat ion before the Supreme Court 
in ' .Attiabari Tea Company v. State of Assam'. 
The Assam Taxation (on goods carr ied by roads 
or inland water ways) Act, 1954 provided for 
the levy of Tax on goods carr ied by road or 
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inland^water ways in the s t a t e of Assam. The 
Assam government made demand on the pe t i t i one r s 
which had to carry t he i r Tea by road through 
the State of Assam for payment of Tax under 
the provision of the above Act. The pe t i t i one r s 
challenged the r igh t of the Assam government to 
levy such tax because the Act v io la ted the 
freedom of commerce provided for by Ar t i c l e 301 
of the c o n s t i t u t i o n . 

Jus t i ce Gajendragadkar discuss ing the 
freedom of t r a d e , commerce and in tercourse under 
par t XIII of the cons t i tu t ion s ta ted that t h i s 
freedom covered freedom from taxing s t a t u t e s 
as wel l . He fur ther said ' the purpose of 
a r t i c l e 301 is to allow the f ree flow of 
s t rean of t r a d e , commerce and in te rcourse 
throughout the t e r r i t o r y of Ind ia . I t embodies 
and enshrines a p r inc ip le of paramount importance 
for ensuring of economic unity of the country 
which in i t s turn wi l l provide a subtaining 
force for preservat ion and promotion of p o l i t i 
ca l and c u l t u r a l unity of the count ry ." Under 
a r t i c l e 302 Parliament may in public i n t e r e s t 
impose r e s t r i c t i o n s on freedom of t rade and 
commerce both i n t r a - s t a t e and i n t e r - s t a t e . The-
power i s subject to a r t i c l e 303 by which P a r l i a 
ment cannot discr iminate between one s t a t e and 
another or give preference to one s t a t e over 
other unless i t declares that i t i s necessary 
to do so to cope with s i tua t ion a r i s ing from 
scarc i ty of goods in any part of Ind ia . The 
impugned s t a t u t e i n t e r f e r e s with the freedom 
of t rade and commerce. I t cannot be sustained 
under a r t i c l e 302 for i t has not been passed 
by the Parl iament, nor can i t stand up a r t i c l e 
304 because no previous sanction of the P r e s i 
dent has been obtained. I t therefore f a i l s . 

Chief Jus t i ce Sinha dissented from the 
majority view. He observed tha t so lone as the 
tax i s not in the nature of an impediment/^ the 
f ree flow of commerce, i t cannot be attacked 
under a r t i c l e 301. This s t a t u t e i s not intended 
to be such impedement, so i t i s v a l i d . 
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The question came up. again before the 
Supreme Court in Automobile Transport (Rajasthan) 
Ltd. v . State of Rajasthan in which the v a l i d i t y 
of Raj as than Motor Vehicles Taxation Act (1951) 
was challenged. The Act imposed a Tax on playing 
of motor vehic les . The Supreme Court affirming 
i t s view held in At t iabar i case s ta ted tha t taxing 
laws are within the purview of a r t i c l e 301. But 
i t qual i f ied i t s statement by adding tha t , ' regu
l a to ry measures or measures imposing compensatory 
Taxes for the use of t rading f a c i l i t i e s do not 
come within the purview of the r e s t r i c t i o n s 
conifcemplated by a r t i c l e 301 and such measures need 
not comply with the requirements of Proviso t o 
a r t i c l e 304(b) of the cons t i t u t ion . As t h i s tax 
was held to be in the nature of a compensatory 
tax so i t was not h i t by a r t i c l e 301. A t ax 
i s presumed to be compensatory unless i t i s so 
excessive or prohibi ture as to be a hindrance to 
the f ree flow of commerce. The same view was 
held by the court in the State of Assam v. 
Labanya Prabha Devi case . 

I t i s submitted tha t the decision of the 
Supreme Court in the automobile cases in effect 
over- rules i t s decision in. At t iabar i case. The 
view expressed by Chief Jus t i ce Sinha in his 
d issent ing judgment in At t iabar i case appears to 
be c o r r e c t . A tax s impl i c i t e r was not t r ea ted 
as involving r e s t r i c t i o n on the freedom of 
i n t e r n a l t rade under sec . 297(1) of the government 
of India Act 1935. When same provision was made 
by a r t i c l e 304(a> i t i s reasonable to assume tha t 
the same view was taken of i t . A tax s imp l i c i t e r 
cannot therefore be t r ea t ed as an impediment to 
free flow of t rade and commerce. 

The Parliament of India may by law impose 
such r e s t r i c t i o n s on freedom of t r ade , commerce 
and in tercourse between one s t a t e and another or 
within any part of t h e t e r r i t o r y of India as may 
be required in Public i n t e r e s t (Art ic le 302). 
The l e g i s l a t u r e of a s t a t e may by law impose such 
reasonable r e s t r i c t i o n on freedom of t r ade , 
commerce or intercourse with or within the s t a t e 
as may be' required in the public i n t e r e s t . I t i s 
for' the government to e s t ab l i sh tha t a c e r t a in 
r e s t r i c t i o n imposed by law i s in public i n t e r e s t . 
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The concept of public i n t e r e s t i s i d e n t i c a l 
with public purpose, j u s t i c e Mahajan observed* 
in State of 3ihar v. Maharaja of Darbhange that 
the l e g i s l a t u r e i s best judge of what i s good 
for the community, ^he phrase public purpose 
has to be construed according to "the s p i r i t of 
the time in which pa r t i cu la r l e g i s l a t i o n i s 
enacted. 

The question of discriminatory Tax came 
up for considerat ion in Mehtab Majid & Co. v. 
State of Madras. T i n v a l i d i t y of ru le 16 of 
Turnover and Assessment Rules made under Madras 
General Sales Act, 1939 was challenged. Jus t ice 
Raghuver Dayal observed. 

' I t i s well s e t t l e d that axing taxing laws 
can be r e s t r i c t i o n on t r ade , commerce and i n t e r 
course i f they hamper the flow of t rade and if 
they are not what can be termed to be compensatory 
Taxes or regulatory measures. Sales Tax of the 
kind under considerat ion here, cannot be said to 
be measure regula t ing any trade or a compensatory 
tax levied for the use of Trading f a c i l i t i e s . Sales 
Tax which has the effect of discr iminat ing between 
goods of one s t a t e and goods of another, may 
affect the free flow of trade and then I t * i l l 
offend against a r t i c l e 301 and wi l l be valid 
only if i t comes within the terms of a r t i c l e 304(a). 
The ru le was the re fore , struck down being a 
piece of a discriminatory l e g i s l a t i o n . The 
same view was held by the Supreme Court in the 
State of Madhya Pradesh v. Bhailal Bhai. 

The decision in these cases show tha t 
a r t i c l e freedom of t rade and commerce enshrined 
in a r t i c l e 301 i s a v i t a l pr inc ip le to ensure 
balanced economic growth of the country. But 
very often we have witnessed the State Govern
ments acting in a very parochial manner hampering 
the free flow of t rade and commerce in name of 
public i n t e r e s t . These Governments should 
develop a broad na t iona l out look. 

* * * * * * * * * * * * * 

♦Wadhwa* 




