OHAP. X, DAYA-BHAGA. 131
CHAPTER X

On the participation of sons by adoption.

1. If a true legitimate son be born after the appointment of a
daughter to raise up issue, the distribution to be made hetween
them is here propounged.

2. In such a case, the appointed daughter and the legitimate
son take equal shares : nor is tﬁe appointed daughter entitled to a
deduction of a twentieth part in right of seniority. So Manvu
declares : ©“ A daughter having heen appointed, if a son be after-
wards born, the division of the heritage must, in that case be equal
since there is no right of primogeniture for the woman.*’ Tor
the appointed daughter does not herself perform the functions of
an eldest son ; but through her gon, presents funeral oblations : as
is hinted by Manv: ‘““He, who has no son, may appoint his
daughter in this manner to raise up a son for him : saying, the
child which shall be born of her, shall b® mine for the purpose of
performing my obsequies.”}

8. It must not be supposed, that, if the appointed daughter
first bear a son, and a legitimate son of her father be afterwards
born, her son should have the allotment of an eldest son : for he
is considered as a son’s son. MuNU intimates as much, saying,
“ By that male child, whom a daughter, whether formallﬂ appointed
or not, shall produce from an husband of an equal class, the maternal

randfather becomes' grandsire of a son’s son : let that son give

e funeral oblation and possess the inheritance.”f For. the.
appointed daughter is as it were a son (puira) ; and her son is
deemed a son's son (pautra) ; and her father to whom he, thus
appertains, becomes. grandsire of a son’s son. Now there has not
been any mention of a peculiar allotment in right of primogenitire
for the son’s son. ,

4. As for the text of Vasisr’ua, which declares the son of ‘an
appointed daughter to be an adopted son : (* This damsel, who has
no brother, I will give unto thue, decked with ornaments’; the son

ANNOTATIONS,

4, One actually is suoh ; and the other is so by hvis means.] Sincehoth are givers
of the funeral oblation, the terms ¢figuratively a son’ relate to both, The sfuthor

* MANT, 0. 184, T Max, 9. 127, 1 MAND, 9, 136,
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who may be born of her, shall be my son.*”) whence it appears,
that both the appointeci daughter and her son are [denominated ]
gons : this designation of him as a son must, (since 1t contradicts
Maxu ; and since the oblation of a funeral cuke is the only quality
of a son, which he possesses ;) be figurative ; for through him, the
appointed daughter, offers the funeral oblation ; and thus ome
actually is such, and the other is so by his means.

5. - The distribution beforementioned must be understood in the
case where the legitimate son and the appointed daughter are of
the same tribe : but, if they be of dissimilar classes, a distribution
between them must be made as between legitimate sons appertain-
ing to different classes; for the true son and the appointed
daughter are equal.

6. But, if a daughter, being actually appointed, become a widow
without having borne a son, or if she be ascertained to be barren,
she has not, in that case, a right to her father’s wealth : since the
appointment was made for the sake of a son, who may perform

obsequies ; and, on failure of that, she is similar to any other
daughter.

e

ANNOTATIONS,

declares the mode of it, One namely the son of the appointed daughter, actually
offcrs the oblation; tho other, or the appointed daughter, does so, through him ;
thet is, through the son of the appointed daughter. CHUDAMANI.

.Om.]_ The. son of the appointed daughter, Z%s ether] The appointed
d,mighter considered as & son. By Wis means.] By means of herson. SRI-
ORISHNA,

' 0_1)4’1.] The son of the appointed danghter. T%s ofher.] The appointed
daughter considered as o son. If the reading be (faminine instoad of musouline)

anyasyah for anyesya, the sense i, ‘snother, namoly the appointed daughter,’
ACHYUTA,

One aotually.] The true legitimate son i of conrse, in right of his birth, a son.

Tho othor.] The son of the appointed danghter. By these means,] By presont-
ing a funeral oblation like a son. MAHESWARA,

- 8. She iz similar to any other davghier.] It ia thus intimated, that, as in the
cae of a barren daughter, who was not appointed, the next heirs take the inherit
snce : g0 Tney 0o, 1n the ingtance of such a daughter, who had been appointed.
CHUDAMANI and SRICHISHNA, '

‘L“" VASHIST'HA, 17, 16, -
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7. In a partition among sons of the wife and the rest with a
true legitimato son, such of them, as ave of the same class with
the [adoptive] father and superior by tribe to the true son, whether
they be sons of an appointed daughter, or issue of the wife, or
offspring of an unmarried damsel, or secretly produced, or
abandoned [by the natural parents,] or received with a bride, or
born of a twice married woman, or given, or self given, or made,
or bought ; shall be entitled to the third part of the share of a
true son. So DrvaLa, after having described the twelve soms,
expressly declares, ¢ These twelve sons have been propounded for
the purpose of offspring : being sons begotten by a man himself, or
procreated by anothor man, or received [for agroption,] or volun-
tarily given. Among these, the first six are heirs of kinsmen, and
the other six inherit only from the father: the rank of sons is
distinguished in order as enumerated. All these sons are pro-
nounced heirs of a man who has no legitimate issue by himself
begotten : but, should a true legitimate son be afterwards born,
they have no right of primogeniture. Such among them, as are

ANNOTATIONS.

7. Superior by tribe to tho true son.] If the true son bo issue of a woman
of the military or of the commercial class; then, the son of the wifo, or other
gubsidiary son, being born of a Bralmani, is superior by tribe, CHUDAMANT,

Son of an appointed daughter.] Since the appointed daughter herself is equal
to the true legitimate son, she is not included in this enwmeration. CHUDAMANT,

Bogotten by limself] “Issue begotten by a man himself” comprises 'lst, the
aurasa, or true legitimate son ; 2nd. a paunarbhave, or son by a twice-married
woman ; 8rd. & perasava, or son of a priest by a woman of the servile class ; 4th,
the putriow, or appointed daughter; these are all begotten by the man himself,
¢ Tsgue procreated by another men " intends the Kshetrqja, or son of the wife and
go forth, “Sons received for adoption"” are lst dafis, » son given ; 2d, erita,
one bought ; 8d, sakodha, the son of a pregnant bride; 4th. oamine, a son born of
an unmarried damsel ; 5th. oritérima, & son made. ~*Voluntarily given ” signifies
presented unsought; comprehending 1st. the apaviddha, or sonrejected [by his
own parenis] ; 2nd. swayamupagata, one'who comos of ‘his own accord ; and 3dly
gudloipanna, a son secretly produced. SRIORISHNA and ACHYUTA.

"Among these, the first sim are neirs,] The first six, from the true legitimate
gon to the son rejected by his natural parents,-are heirs of kinsmen; that is, of
uncles and the rest. The others from the son of a pregnant bride, to the son
bought, are heirs of the [adoptive] father alone, MAHNSWARA,
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of equal class [with the father,] shall have & third part as their
allotment : but those of a lower tribe must live dependent on him
supplied with food and raiment. \

8. The true legitimate son and the rest, to the number of six,
are not only heirs of kinsmen ; that is of Sapindas and other
relations. The others are successors of their [adoptive] father
but not heirs of collateral relations (Sapindas &e.)

9. They take the whole estate of a father, who has no legiti-
mate issue by himself begotten ; but, if there be a true son, such
of them, as are of the same tribe with the father, take a third

art.
d 10. Since the appointed daughter is equal to the true legiti-
mate son, the same order of distri%aution must be observed in her
case,

11. But those [adopted sons,] who are inferior by class to the
father, yet superior to his legitimate son, shall take the fifth or the
sixth part of a legitimate son’s share, according to their good
qualities, or the want of such qualities.* Thus MaNU says : “ Let
the legitimate sons, when dividing the paternal heritage, give a
sixth part, or a fifth, of the patrimony to the son of the wife.”t

ANNOTATIONS.

Suoh among them as ave of equal class] The Kshetrgja or issue of the wife,
being son of & Brakmana by a Bralmant, is superior by tribe compared with the
legitimate issue of a Vaisya wife, and belongs to the same class with the [adoptive]
father. 8o in other instances. SRIORIBHNA.

10, The same ovder in distribution §o0.] 1f there be an appointed daughter,}
the rest share a third part only, OHUDAMANI.

The sane order of distribution, that is, the allotment of & third part, which has
‘been directed for them ab a division with the legitimate son, takes effect at s par-
tition with an appointed daughtor. For this very reason, the appointed danghter
is exhibited first in the enumeration of twelve sorts of sons, SRICRISIINA.

11l Aocording to their good qualitics &o.] According as they have good
quslities, ot are deficient in them. In fact, it is At, that the adopted son, inferior
by class to the father, but belonging to the same tribe with tho legitimate son,
should have & sixth part ; or, if he belong to a suporior tribe, a fifth: no allot-
‘ment being_spcciﬁed for one inferior to tha father bhut equal to.the legitimate son,

there would be defitiency in the provisions of the law. SRIORIEENA.

¥ SRICRISHNA and AGHYUTA notice o veristion in the resding. (Gunava
dagunatoye; ond Gunavndagunapsoshaye,) which does not, howaver, make nny
Thateridl difference in the sense. . . t Mawv, 9,161, |
@} This tommentatol appears to huve read pubpisayam api instéad of putricays.
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12. Since all adopted sons are in DEvALA’S text, (§ 7.) equalto
the wife’s son, the term Kshetraje (son of the wife) is, in ManD's
toxt, indefinite [and comprehends other descriptions of sons.]

13. But such as are inferior by class to the father, and to their
brother, his legitimate son, are entitled only to food and raiment.
So Maxu declares: “The legitimate son is the sole heir of his
father’s estate : but, for the sake of pity, he should give a main~
tenance to the rest,”* Thus CATYAYANA says, “ If a legitimate
son be born, the rest are pronounced sharers of a third part,
provided they belong to the same tribe [with the father ;] but, if
th?y be of a different class, they arc entitled to food and raiment
only.”

4, The term * the rest” in the text of MANT, as well as the
phrase “if they be of a different class” in that of Carvavawna,
signify one of inferior tribe: conformably with the text of
Drvara., (§7)

15. MAwv states the distribution between a true son, and the
son of the wife produced without duo authority. ¢If there be
two sons, a legitimate one, and the soy of a wife, claiming the
estate of the same person, each shall take the property which
belonged to his father ; and not the other.”}

16.  Let each receive the wealth of him, from whose seed he
sprung : and let not the other take it, who sprung from the seed
of another person. Accordingly Namapa says, .“If two sons,
begotten by two fathers, contend for the wealth of the woman, let
eagh of them take that which was his father’s property ; and not
the other.”} )

ANNOTATIONS,

12, Sincs all are oqual.] For equal allotments are propounded for them.
SRIORISHNA.
. 18, Pity.] Commiscration : for the sake of that. Therefore his own chaice,
not thoir right, is the motive of giving them & maintenance. Here maintenance
signifies o subsistence. SRICRISHNA, o

Sharers of a third part.] The Mitakshara, with certain other authorities, re
¢ fourth part,  See Mitakshars on inheritance C. 1. Sect. 11, § 25,

# Maxv, 9, 163, + Manw, 9, 162,

1 MAN®D, 9, 19], and cited from his institutes by numerous compilers; but
referred by JIMUTA-VAEANA and RAGHUNANDANA to NAnADA. It is not,
however, found in the institutes of this author. :
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17. The wealth, appertainin% to the woman, which was given
to her by the respective fathers, let the son of each fatber severally
take : and not the other. It would be needless to enlarge.

CHAPTER XL
On successton to the estute of one who leaves no mate issus.

SEQTION 1.

On the widow's vight of succession.

1. In regard [to succession*] to the woalth of a deceased per-
son, who leaves no male issue, authors disagree, in consequence
of finding contradictory passages of law.

9. Thus VRIgasraTI cays, “In seripture “and in the code of
law, as well as in popular practice, a wife is declared by the wise
to be half the body of her husband, equally sharing the fruit of
pure and impure acts. Of him, whose wife is not deceased, half
the body survives. How then should another take his property,
while half his person is alive ? Let the wife of a deceased man
who left no male issue, take his share, notwithstanding kinsmen,
a father, a mother, or uterine brother, be present.t Dying before
her husband, a virtuous wife partakes of his consecrated fire : or,
if hor husband die [before her, she shares] his wealth : this is a
‘primevel law. Having taken his moveable and immoveable pro-
perty, the precious and the base metals, the grains, the liquids,

* ANNOTATIONS,

17; The woalth appertaining to the woman.] The wealth of the woman, in
NARADA'S toxt, signifies property which has come into her hands [hy inheritance],
For, if it were her own peculiar property, they would have equal shares of i,
MAHESWABA,

9 Partaker of Kis consecrated five.] After her docease hor body is burnt with
fire-teken. from his consecrated hearth. MAMBSWARA,

*, Lét her duly offer.) The constive verb is used in the original, with the sense
ol ‘the'siinple verb, according to the remark of CHUDAMAN and SRICRISINA,

% SRICHIRENA,

1.Vide infia, § B4,



