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Before Suhratvardy and Graham J J .

SIKANDAR ALI
1931 

Aug, 3.

KUSHALCHANBRA SARMA*

AppmrmcQ—Suit—Rejectio7i of application by pleader fo r adjournment, 
plaintiff being present in  court—Dismissal for default—Restoration o f 
suit— Code of Civil Procedure (Act V of 1908), 0. I X ,  fr .  8, 9.

T he presence of the  p la in tiff  in  co u rt w ith  w itnesses, w ho  does n o t  ta k e  
p a r t  in  th e  sn it, b u t  to  w hom  th e  judge p u t questions as to  th e  bona ftdes of 
h is app lication , a fte r re jec tio n  of an  ap p lic a tio n  h y  h is  p lea d e r  fo r adjoxim - 
m en t and his re tirem en t, is n o t  a n  appearance  w ith in  th e  m ean ing  of th e  
Civil P rocedure  Code.

W hen  th e  s u it  is d ism issed  fo r d e fa iilt under such  c ircum stances , th e  
d ism issal is  one u nder O rder I X , ru le  8 o f th e  C ivil P rocedu re  Code, e n ti t l in g  
th e  p la in tiff  to  app ly  for re s to ra tio n  of th e  su it  under O rder IX , ru le  9 of 
th e  Code.

Satish Chandra Mukerjee. v. Ahara Prasad Mukerjee (1), L a lji Sahu  v. 
Lachmi Narain Singh (2), T. Kaliyappa M vdaliar v. Kumarasivami M vdaliar
(3), Esm ail Ehrahim v. H aji Ja n  Mahomed H aji Mahomed (4) and  Soonder- 
lal V . Qoorprasad (5) referred  to .

C i v i l  R u l e  obtained by the defendants.
The facts are set out fully in the judgment.
Bhu'pendrahishore Bam for the, petitioner.
Beerendrakimar De for the opposite party.

SuHRAWARDY J . This Rule is directed against 
an order of the Subordinate Judge of Cachar, 
restoring a suit, which was dismissed for default. The 
main ground upon which we are asked to interfere

* Civil R evision, N o. 790 of 1931, ag a in s t th e  order of TJ. C. G hosh , S u b o r
d in a te  Judge  of Cachar, d a te d  M ay 23, 1931.

(1) (1907) I. L. B . 34 Calc. 403. (3) (1926) 51 M ad. L . J .  290.
(2) (1918) 3 P a t. L. J .  355. (4) (1908) I. L . R . 33 B om . 475.

(5) (1898) I . L . R . 23 Bom. 414.
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under section 115 of the Code of Civil Procedure is 
that the court had no jurisdiction to restore the suit 
under Order IX, rule 9 of the Code of Civil 
Procedure. What happened was that, at the date of 
hearing, which was fixed for 3rd November, 1930, 
the plaintiff filed a petition for adjournment on the 
ground, as it appears from the subsequent 
proceedings, that he had engaged two pleaders from 
Sylhet to conduct his case, one of whom was deadi and 
the other was unable to come to Cachar on that date. 
The petition was rejected on the ground that there 
was no sufficient reason for an adjournment. The 
plaintiff again applied for time on that date and 
that petition too was rejected. Thereupon, the 
plaintiff's pleader stated that he had no further 
instructions to proceed with the case. The learned 
Subordinate Judge then called the plaintiff and some 
of his witnesses to the court room and put some 
questions, from which he discovered that the 
plaintiff had engaged some local pleaders also. He, 
accordingly, dismissed the plaintiff’s suit for 
default. An application was made by the plaintiff 
for restoration of the suit and the learned 
Subordinate Judge restored it under Order IX, rule 
9 of the Code of Civil Procedure and he also thought 
that he had power under section 151 of the Code as 
well to give relief to the plaintiff.

I t  is argued on behalf of the petitioner that in the 
circumstances of this case, the plaintiff must be taken 
to be present in court and, therefore, Order IX, rule 
9 would not apply. There is some amount of 
divergence of opinion among different High Courts 
on this point. But, so far as this High Court is 
concerned, and the same^view has been' adopted in 
the Madras and Patna High Courts, it is settled that 
where a counsel appears on behalf of a party and 
presents an application for adjournment, which 
being refused, he retires from the case, the party 
should be taken as not having appeared in the suit. 
Satish Chandra Mukerjee v. A hara Prasad

1931 

Sikandar A li
V.

Kushalchandra
Sarma.

Siihrawardy J.
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Suhrawardy J,

Muherjse (1 ), Lalji Sahu v. Laclimi Narain Singh 
siicandar Ali (2) and T. Kuliyafpa Mudaliar v. Kumaraswami 
Kushaickandra MudaUaT (3). A different ^iew has been taken in 

Sarma. Bombay High Court in Esmail Ebrahim v. Haji
Jan Mahomed Haji Mahomed (4) and Soonderlal 
V . Goor^rasad (5). This latter case was 
disapprovingly noticed in the referring order in 
Satish Chandra Mtikerjee v. Ahara Prasad 
Mukerjee (1).

Turning to the Code itself, Order IX, rule 8 says 
that “where the defendant appears and the plaintiff 
“does not appear when the suit is called' on for
“hearing....................... The word “appear” in this
rule apparently means “appearing in the suit.” 
A party may be present in the precincts of the 
court or he may be found present in the court room, 
but, if he does not take part in the suit, it cannot 
be said that he has “appeared. ’ ’ This is what is meant 
by Order IX, rules 6 and 8 . I f  a plaintiff comes to 
court and files an application for adjournment and, 
when the application is refused, he retires from the 
suit, though he may not have physically retired from 
the court, he is not to be considered any longer to be 
present in the suit and any order passed, in such 
circumstances, must be taken to be an order passed 
eo) parte. That was the view taken by the learned 
Subordinate Judge when he dismissed the plaintiff’s 
suit. The order he passed was “that the suit be 
“dismissed for default'’ By “default,” I  understand, 
he meant for the absence of the plaintiff, because no 
evidence was recorde.d in the case. The fact that the 
learned Subordinate Judge sent for the plaintiff and 
put him certain questions regarding the hona fides 
of his application would not be tantamount to his 
presence in the suit. The ground, therefore, on 
which this Rule was based, fails.

The next question, that we were invited to 
consider, is that, in the circumstances of this case,

(1) (1907) I. L . R. 34 Calc. 403. (3) (1926) 51 Mad. L . J .  290, 294.
(2) (1918) 3 Pat. L. J. 355, 357. (4) (1908) I. L. R. 33 Bom. 476.

(5) (1898) I. L. K  23 Bom. 414.
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the order of the court below is wrong on the merits. 
In the first place, we are not entitled to go into that 
question under section 115 of the Code of Civil 
Procedure and, in the second place, this order, 
having restored the suit, has given both parties an 
opportunity of having their differences settled in 
court. We do not think that we should be justified 
in interfering with it.

This Rule is, therefore, discharged. We make no 
order as to costs.

Sikandar AH'
V.

Kushalchandrar
Sarrrta.

Stihrawardy J ..

G r a h a m  J. I  agree.

Rule discharged.
A. A.


