140 FOREST LAW.

LECTURE XI.
CRIMINAL PROCEDURE
Introductory.

Tng last Lecture brofight to a close our brief sketch of tho
principles of the Criminal (Substantive) Law as exemplified in
the Indian Penal Code. We now turn to an equally brief study
of the more essential points of the Criminal Procedure (Adjective)
Law.

The Substantive law could not be applied and worked without
the aid of a Procedure law. In India the Criminal Procedure
Coite is Act X. of 1882, as amended by some subsequent Acts.!

It has been remarked that ¢ the Laew relating to Criminal
Procedure is more covstantly used, and affects u greater number
of persons, than uny other law.” This, indeed, might be
cxpected from the wide scope of tho Code and the variety of
stbjects with which it deals.

It must not be supposed that Procedure law is satisfied with
constituting Criminal Courts (for the trial of offemces) and
deseribing tho various forms of frial held before those Courts.
That is only one branch of the subjdet of Procedure, though a
vory important one. Procedure law goes much furthor: it
looks to the conduct of individuals before offences are committed,
and provides for the prevention of offences; and with this view
it provides for the regulation of public life and traffic so as to
obviate the ocenrrence of nuisances, obstructions to roads, riots,
affrays, and the like. It contemplates the discovery and
investigation of offences with a view %o their satisfoctory trial:
and to this end considers the duty of the public or of particular
classes or persons, in furnishing aid and information to°the
magistrate and tho police anthorities; it has also to provide the

! The first Criminal Provedure Coile ' was passed in 1881, then a revised one in
1872, and finally the presont law. The details of the history, and particulars of
1:‘17101 mﬁundmunts, are clemly statod in Dr, W. Stokes’ Introduction (A.-I. Codes,

ol. 1L.).
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machirery by which criminals and offenders are brought before
the Court, and property or documents searched for and produced.
To this head belongs the series of provisions regarding the
summons, the warrant of arrest, and warrant of search. Even
when the form of proceeding at trials (whether formal or
summary) has been prescribed, and the question of appeals and
revigions has been disposed of, there are still many subsidiary
matters requiring comnsideration, such as the expenses of
witnesses and the costs of trial ; compensation to the injured
party, penalty for frivolous complaints; the right of accused
persons to be defended by counsel ; the power of transferring cases
from one court to another; and the mode of carrying out or
inflicting sentences of punishment.

There are also many general regulative provisions which are
brought under the head of criminal procedure, because the
‘Magistrate rather than the ecivil Judge, watches over their
execution. I need only instance, in this conneetion, ing@ests
into the cause of death, and the protection of property in certain
cases,

And this is a convenient point at which to notice that very
often, for practical purposes, a knowledge of the Procedurs law
is necessary to complete, if I may so say, the treatment of a
subject dealt with also by the Penal Code.

An example may be obtained by comparing sec. 71 of the
Indian Penal Code with secs. 85, 235 of the Criminal Pro. Code.
In some cases, a series of acts, though each act, strietly speak-
ing, is an offence, is not allowed to be punished otherwise than
as one (combined) offence. Othorwise (i.e., when this rule does
not apply), as many offences as are legally committed, con-
secutively or in the series, can be separately punished. But
this by itself, might lead to confusion at trials as well as fo un-
reasonable cumulative sentences: accordingly the Procedure
low steps in to plescnbe "both how the trial and the joining of
acts in one charge, is to be srranged, and how cumulative
genitences are limited.

So, again, the Substantive law informs us that when~a Court
pronounces a sentence of impriSonment that is to tale effect in
defanlt of payment of the fine awarded, the term is not to exceed
o certain maximum with reference to the term of imprisonment
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provided as the substantive punishment for the offence (p. 188);
the Crim. Pro. Code goes further and requires a limit of the
term with referonce to the powers possessed by the Magistrate
trying the case and passing sentence.

These introdmectory remarks might have been considerably
extended ; but what has been said will suffice to show you that a
study of the Procednre law is of practical value for our own
purposes ; and therefore I may proceed at onco to give you an
outline of the law on the most important points. The order of
subjects in the Code itself may, as a rule, be most conveniently
followed for this purpose.

Preliminaxy Matters (Part I. of the Code).

As regards the extent of the operation of the Code, it applies
to all British India, and governs all Criminal Proceedings what-
ever ; without, however, annulling any special provision enacted,
oy gpccial jurisdiction conferred, by any other law in force.

As usunal, the Code hns o sgeries of definitions which should
be read. It is only nbeessary specially to eall attention to the
term * Offence >’ which is here used for «ll offences, %.¢., acts or
illegal omissions prohibited or declared penal by any law:
there is no variely or restrietion such as we noticed in the
L. P. Code. This is obviously necessary from the nature of the
law which prescribes the procedure followed in all trials for all
kinds of offences (see. B).

The term ‘‘ High Court " is used to mean the highest court
of criminal jurisdiction in any province, for the purpose of
appeal or revision, or other purposes as defined in the Code.
In Bengal, the N. W. Provinces, Madras, and Bombay, the
highest Court in the Provinee is already officially called o
“ High Court,” being established by Royal Charter. In the
Panjib, the Court having (generally §Peuking) the same fune-
tions, is called the ‘‘ Chief Court” becanse fhere is no Royal
Charter and the judges ave appointed by the Governor-General
in Council. So in Lower Burmsa. In other provinces there are
 Judicihl Commissioners ” and perhaps other officials differently
styled; but under the Code they stand in the place of the
“ High Court,” cither genemlly or for certain purposes tlLerein
stated.
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The term ‘‘European British Subject? is defined, as thére
are cerfain legal provisions relating to persons of this class, and
it is necessary to state what degree of descent (and so forth)
constitutes a man n Kuropean British Subject. There must
be & limit ; it would lead to grest difficulty of proof, e.g. if the
fact that any male-ancestor, however remote, happened to be
an Englishman or a Scotchman, would constitute the person a
‘¢ European.”

I will only allude to one more ferm. The word ¢ place” is
conveniently employed as a short tern? to include (not only =
spot of ground, but) also a house, a building, & tent, or a vessel
(ship, &e.).

Other definitions will be more conveniently noticed in the
course of our fl'lrther remarks, where they come into use.

Constitution and Powers of Criminal Courts,

Part II. of the Code naturally divides its provisions under the
following heads :—

(o) The constitution of Courta.

(8) The (Criminal) Judieial Districts and Divisions within

which the Courts have jurisdiction.

(0) The powers of the varions Courts and grades of Magis-

trates within their local jurisdiction.

(4) The Code does not create *“ High Courts ; ” for these exist
either under a Royal Charter, or under an Act of the Legis-
lature ; but it defines their powers and regulates their proceedings
in Criminal cages.

It actually constitutes :—

(1) Courts of Seesion (Courts of Session Judges).

(2) Couwrts of Presidency -Magistrates (in the ‘‘ Presidency

towns,” Calcutta, Mafras, and Bombay).

(8) Courts of 'ordinz.mry Magistrates in three classes—I1st

‘class, 2nd class, and 8xd class, respectively. .

As regards local jurisdiction, it is enough to mentién that
-practically there are the following *—

1. The jurisdiction of the ** High Court” extends mot only
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to the trinl of aiy case whatever aver the whols provines,
bt ta the supervision and eonivel of all Criminal Courts,
to the hearing of final appeals, aud the exercise of powers
of vevision.

8. The Presidency Magistrates , existing only in the towns
above mentioned, need nob engage our attention.

8. The Courts of Session hoar the graver kind of eases, whiek
are always  committed ” to them, afser preliminary in-
quiry, by & magistrate ; they 43y these cases with the aid
of Assousors, and, in some csses (where the Government
hag divected it), with Juries* They also exercise powers of
appeal from Magistrates in thelr Division. Their loeal
jmisdictions ave the * Sesglony Divisions.”

4. Theve ave “* Districts ™ which are couterminouns with the
ordinary administrative “Districts.” The chief officor is
the “Magistrate of the District.” TLarge districts ave
somaclimnes aided by being favvher splib up into  Sub-
divisions of distwicts,” and the Magistrate of suelt a sub-
division beeomes n District Magistrate for his subdivision;
having o District DMagistrate’s powers, but exercising
them in gepsral subordiration to the Magisirate of the
{whale) Didrict.

All other Magistrates, who may individually poasess powers of
the 1st class, 2ud clogs, or Brd class, ascording to their stand-
ing and experionce, sre assistands to the Magistraie of the
District. They mey have vavious local official titles, a5 “ Joink
Magistrate,” *° Assistent Magistrate,” “ Deputy Magistrate,”
¢ Specinl Magistrate.” Sometimes nutive gentlemen of vank,
and estate holders, do good service as “ Honorary Special
Magisivates ” in theiy ““Jaglr " (or other) estates. Others
forta ““ henches” for disposal of small cases in fowns (sees.
14, 15), But as regaxds the procedare law, all are * Magis-

.

1 Theovetieally, of convae, & Fligh Cowt coudii toy ony kind of ease, though in
practice it only hears un cxesptional class of criginad uviminal cases, -

2 Wilth regerd to ordinary erlminal teiald {4 other than thoss in the Migh
Courts), the sestenr of teial by jury dopends for its success apon the extauense of
o sulllslent degree of Butelligues am) fresdom from caste projudiee {nnd $he liko),
in the class of persong available ¥a be ealled as jwo=, It s therelore neeessayy
1o Jeave the Bxecutiva Govervment o delorwine whether any perticalar disteict
is it Tor its Introduction, and in what elasses of cases it should be adepted.
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frates ”’ (subordinate to the ‘¢ District Magistrate ’*), and of onle
or other of the three classes as regards powers.

A special officc—that of * Justice of tho Peace "—is also mentioned.
Tt was originally required in days when the English servants of the
L. T. Company began to’reside in tho districts outside the old centres
of trade—the Presidency towns, and it was thonght right that they
should only be subject to a jurisdiction similar to that to which they
would have been amennble in their own country. * Buropean
British Subjects ” are still ouly liable to be criminally dealt with by
‘Magistrates being Justicos of the Peace.

The office was formerly vostricted to Magistrates who were them-
gelves European DBritish subjects: but it is now also conferred ex
nficio on certain of the higher criminal authovities, whatever their
nationality ; because it is justly thonght that any officer who is
worthy to hold these responsible offices, must also be fit to be a Justice
uf tho Peace, .., to perform the special and very oceasional duties of
such an officer. The ex officio Justices of the Peace are, all Judges of
High Courts, all Sessions Judges and ¢ District Magistrates” ‘Sec.
25). Others are appointed by notification, as provided by sees. 22
and 23, It is unnceessary to repeat the details of these sections.

It may perhaps be asked, why several classes or grades of
Criminal Court, with different degrees of power, ave necessary ?
If all persons selected for duty as Criminal Judges were equally
able, experienced, and instructed, it might not be necessary ;
but practically, it is found desirable to graduate powers accord-
ing to official standing, longth of service and experience, and
other circumstances; also to subject the lower grades to more
supervision, and make their decisions more open to correction by
appeal.

In practice, therefore, a few only of the gravest oases against
European British subjects are tried by the High Courts (and
with the aid of a Jury). The great bulk of grave offences oceur-
ring among natives of thg country (and offences of secondary
gravity of E. British subjects) are sent up to the Sessions
Cougts ; all cases, for example, involving a sentence which may
‘be death or transportation for life (in European cases, offences
involving a sentence over threc months and not exceedin’g one
year’s imprisonment). _ ,

_ All other cages are tried by Magistrates; the graver ones by
Migistrates of the first class :, while lesser cases can be disposed
F.I. Lo
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of by Magistrates of the second class, and petty ones by those of
the third class.

I will mention presently the definite limits of power in each
class.

' The graver cases that come before a High Court or Sessions
Court, are not taken up on complaint (or police report) made
directly to the Court, but after a * committal ;™ i.c., after a
preliminary proceeding before a properly anthorised Magis-
trate, the object of which is to ascertain that there is a primé
Jacie case sufficient to go to trial, and to have all the ovidence.
ready.

Magistrates, as we shall see, take up cases either (1) on divect
complaint to them, or (2) on report (after investigation) by the
police,

As rogards the powers of Magistrates, they are of two
kinds : —

L. Judicial powors, i.c., authority to try a certain class of

cases, and to pass a certain sentence.

2. Executivo criminal powers, i.c., to do varions acts cither
divectly couneeted with judicial cases, or required for the
general mmintenance of peace, and the prevention of
offences.

(1) As to tho cluss of cuses which each grade has jurisdiction
to take up : —Theovetically, High Courts and Courts of Sessions
can try all classes of cases; (the latter canmot, however, try
European British subjects for offences threatened by law with
the penalty of death or transportation; nor for any othor offence
which though in itself cognizable by thom, would require
(practically) a gentence exceeding onc year's imprisonment).

Magistrates of the different grades can try such offences under
the I. P. Code, a8 are shown to be so triable in the Sth
column of tho 2nd Schedule to the Grim. Pro. Code.

In the case of offinces under other luws, the special Act
declaring them will usually itself specify which grade of Magis-
trate can try. DBut in case it does not, tho general rule (sect. 49)
is stated, that a #hird class Magistrate cannot try an offence for
which the maximum punishment may oxtend to one year: A
second class Magistrate cannot try one for which the maxzimum
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may extend to three years, nor a first claSs Magistrate one in
which the maximum penalty execeds seven years.!

Accordingly, in the large class of special law offences {(e.y.,
under the Forest Act) punishable with not more than six mouths’
imprisonment, any Magistrate can ordinarily try them ; but in
the Burma Forest Act there is an express provision that third class

*Magistrates are not to try Forest cases unless specially authorised.

In some Provincos, sec. 30 allows a special power to be given to
Distriet Magistrates—a power which relieveg the Courts of Sessions
from an excess of work.

With these special powers, the District Magistrates may try all
cases not punishable with death. The trial is with the ordinary (but
full or formal) procedure of a Magistrates’ case (i.e., without jury or
assessors) ; and tho sentence must not execcod seven years’ imprison-
ment or transportation (also fino nnd whipping may be awardoed
according to law). But if the sentence of imprisonment (in any ono
cage) exceeds four years, it is sulject to confirmation by the Sessigme
Judge (sec. 34).

It may be mentioned that whenever n prisoner is charged with
an offence (of a certain class) after a previous conviction (sec. 75,
I. P. C), and it appears to a Magistrate that he is an habitual
offender, sec. 348 provides that he is to be sent for trial to the
District Mugistrate with powers under sec, 30 (if there is onc) or to
the Court of Sessions.

The judicial powers just considered, viz., as to the cluss of
case triable, are one thing; the actual powers of sentence, are
another. Magistrates continually try cases in which they wounld
not be competent to inflict the whole sentence which might bo
awardable under the Penal Code.

As to powers of séntence :—

1. High Courts can pass any sentence authorized by law.

2. Sessions Judges can also pass any sentence; but if the
sentence is of death; it must be confirmed by the High
Court.

1 It is needless, Rerhu.ps. to remind the reador, that though the nug.ximul.n

. imprisonment provided in the section defining and dealing with the offtnce, is
here (and in ofher cuses) the standerd by whieh to judge what class of Court cnn
try it, this does not in any way empower tho magistrate to inflict the whole
maximum sentence : he can only give sentence up to the limit of his own clasy
powers, to be mentioned next. . -
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Joint Sessions J{idges or Additional Sessions Judges have
the same power. Where there is no Joint Judge, but an
Asgistant Sessions Judge is appointed (to help in a henvy
Sessions Division), there are some restrictions on hig powers
specified in sec. 81.

3. Presidency Magistrates and Magistrates of the first class,
can pass a gentence of dmprisonment (i.c., of oither kind)
up to two years (including solitary eonfinement as provided
by law) ; also fifteeup to 1,000 Rupees, and whipping.

4. Magistrates of the second clogs; the same; but up to six
months’ imprisonment, and 200 Rupees; as the limit of fine.

5. Magistrates of third class ; imprisonment up to one month,
and fine up to 50 Rupees. They cannot award solitary
confinement or whipping.

The general limit of powers does mnot prevent a Magistrate
pissing a sentence which involves a combination ; as, for instance
(sec. 83), where, having sentenced to imprisonment and fine,
he has to gpecify an ‘alternative sentence of imprisonment to be
undergone in case the fine is not paid. This maybe in addition
to the amount of his powers. In general (by the Substantive
law) the limit of this term ‘“in default " is ome-fourth of the
term provided for the offenco; but the Procedure law further
adds that if the Magistrate has awarded substantive imprison-
mont as well as the fine, then the additional imprisonment (in
default of payment) cannot oxceed one-fourth of the Magistrate’s.
OWD powers.

And where by veason of there being & conviction, at onc time,
of more than one offence, two or more' sentences are passed, or
when one transaction (which is the subject of trial) is made up
of several parts, each calling for a distinet punishment (sec. 71,
L. P. Code not applying), so that the several sentences form a.
cumalative punishment; scc. 85 povides that the fact of the
wggregate sentence exceeding the Court’s ordinary limit of power,
does not necessitate & new trial before &’ Court with larger potvers ;
but the sentence will be lawful provided that it does not amount.
to more than twice the ordimary powers, and also that under any
circumstances, an nggregate sentence of imprisonment is not to-
¢xceed fourteen years.
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It is usually known beforehand, either Yrom the preliminafy
investigation of the Police, or from the examination of the com-
plainant, whether the case is a grave one or a petty one ; and so
the Magistrate, in distributing cases for trial (sec. 192) wounld
naturally use his discretion in sending cases to Magistrates, not
only who have power to try, but whose class ig such that primad
facic they will be able to award a sufficient sentence. Never-
theless, the law has made a convenient provision (sec. 849)
that if & Magistrate of the second or third class, having jurisdiction
to try a case, finds that a severer senténce than he can give,
ought to be passed, he can find the accused guilty, and record
no sentence, but send his proceedings to the District (or Sub-
divisional) Magistrate to whom he is subordinate; and this
Magistrate may, if he thinks right (with or without recalling
the witnesses, or making further enquiry), pass such sentence
a8 he thinks fit, within the limit of his own powers.

This latter observe, only relates to cases where the Magistrate
has jurisdiction to try the case, only the punishment required is
more than he can award. In any case, if &4 Magistrate, on hear-
ing the evidence, thinks it establishes an offence which he is not
competent to try (sec. 846), he is bound to stay proceedings and
submit the case to the Magistrate to whom he is subordinate ;
this officer will then refer it for trial to some competent Court, or
bear it himself.

(2) The Executive powers of Magistrates, are chiefly required
by the District and other grades of assisting Magistrates ; and all
the ordinary powers of each grade are specified in Schedule ITI.
of the Code, a glance at which will &t once indicate their nature.
Besides these ordinary powers, Schedule IV. gives a further
list of powers which may be additionally conferred by the proper
authovity.

It is not expected that g Forest Officer will carry in his head
the whole of these detuils, “but it may be usefal to him fo know.
where to look for mforma.tmn in cases where he has to make any
appficn.tlon o a Ma.glstra.te. For .example, he is likely, on
occasion, to have to apply to a Magistrate to ententain ‘@
complaint of an offence, which ® not oné which, as a forest
offence under the Forest Aect, he thinks it necessary for the:
Police to take up; he may also want to apply for & sewrch.
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warrant, or he may want an order to the Police to make an
investigation into an offence in which they cannot by law act
without such order. In those cases, it is of no use going to a
second-class Magistrate to entertain a compleint, unless ho has
beon investod with powers, or is in charge*of a sub-division. It
is no mse asking a third-class Magistrate for an ordor to the
Police to investigate (sec. 155); he has not, and cannot get,
such powers. A search warrant (sec. 96) can be granted by
any Magistrato.

Shortly, ererything can be doune by a Magistrate of the distriet, and
most things by a Sub-divisional Magistrate, the differcuce lLeing in
certain more important and exeeptionad functions; and in the matter
of appeals, Sub-divisional officers (being Magistrates of the first class)
may ho spocindly cmpowered to hear appeals from Mugistrutes of
second and third class.

ATl Magistrutes in o district, of whatever grade, are subordinate to
tite: Magigtrate of tho district (sce. 17). Magistrates in the sub-
division aro subordinato to the Sub-divisional Magistrato, subject to
the control of tho Distyict Magistrate (sce. 17, parn. 2).

Magintrates of a sub-division axe subordinate to tho Scssions Court,
only to the cxtont and for tho purposcs expressly provided by the
Act.

(fenerul Preliminary Provisions.

The rather vague heading to Part IIL. of the Code becomos

intelligible, when we sec that the object is to establish cortain
_ preliminary rules and to declare certain dutios, which are ncces-

sary in order to render the action of the eriminal authoritios in
dealing with offenders and offences, effective. Several of theso
matters might have been perhaps brought in under other heads ;
but it was desirable to have them explained ocarly in the Code, so
as not to involve referonces forward, ¢.¢., to sections not yet voad.

The fivet subject (Chap. IV.) is th® wid which the Magistrate
i entitled to ask and to recceive, from the public generally or
from certain classes of persons.

Every individual is bound to assist a Magistrato (or a Polico
Officer) who makes * a reasonable demand * for his aid :—

() In offecting an arrest.

() In preventing & breach of the peace.
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(¢) In preventing an injury to any public property or to-a

railway, telegraph or canal.

(d) In suppressing a riot or an affray (pp. 109, 110).

It is also tho general duty of all persons whatever (sec. 44)
“* forthwith " to give information which they may possess
regarding the commission, or tho intention to commit, any
'of the graver class of offences specified in the section, such
a8 treason, murder, housebreaking, robbery, &e.

Landowners, aud the headmen of villages, having receivad
special security of title from the law, 2% well ng special emolu-
ments of office, are justly held liable for special duty in suppress-
ing crime such a8 indicated in section 45.

Another genoral subject is the arrest of offenders ; on this the
whole criminal administration depends. And ¢ arvest’’ naturally
includes the action to be taken if an arrested person eseapes-and
has to be retaken. It also includes a determination of questions
which arise (on making arrests), such as the right of search, tfie
right to enter houses, private apartments, and to break open doors.
The provisions on these matters are contaied in Chap. V.

L2ules regarding Arrest.

As to the formal act of making an arrest with due legality’
whoever has tho power to arrest (of which presently) must either
touch or confine the body, (which is 2 symbol of the completion
of the legal act) ' unless the person submits to custody. Where
the nivest is by wairrant, tho substance of the warrant must be
stated to the person arrvested, and (if required) the warrant shown
(sec. 80). If forcible resistance iy offered, any mesns?® neces-
sy to effect the arrest may be employed. But this does not
extend to causing death, except tho person is accused of an
offence punishablo- with death or fransportation for life, (and
then of course only if it is gbsolutely unavoidable). '

It may be mnecgssary to enber buildings and search for an
offepder : any person in gharge of the ‘ place’ (p: 148) is bound
to allow ingress for this purpose ; but the process must be earvied

.1 The arrest may bo made et any time of day or night, or on & Sunday.
(W-. Stokes.) ) :

2 That is any meana which e reasonsble, prudent ‘person wonld employ, with
referenco to the character of thoe resistonce and the cireumstances of the case,
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out either under a warrant of axrest, or by a police officer legally
entitled to arrest without a warrant (secs. 48, 49). If necessary,
any outer or inner door or window may be broken open.
Sec. 48 adds precautions to be taken (in India) where females
are secluded.

‘Whenever a person is ayrested without a warrant, or under a
warrant which does not permit bail,! or when it does permit baile
but the person arrested cannot furnish it, a police officer may
search the prisoner and take chargoe of all that is found on him
oxcept his necessary wearing apparel.®

Then follow provisions determining under what circumstances
arrests may be effected by a police officer without a warrant, ox
by a private person without a warrant. The sections (54, f.) may
be read for the details. In principle, tho police can arrest with-
out warrnnt :(—

(1) In those graver offencos said to be ‘‘ cognizable,” i.c.,

specified in the Schedule as cases in which the police can
b once tako action.'

(2) Also in the case of persons found with implements of
housebrenking.

(8) Persons who have been proclaimed offenders, 4.c., persons
nccused of a grave (non-brilable) offence who have ecluded
pursuit. ‘

(4) Persons in possession of stolen proporty.

(5) Persons obstructing a police officer in execution of his
duty.

(6) Persons who escape, or attempt to escape from custody.

(7) Any suspected deserter (from army or navy).

(8) Where the person refuses to give his (trme) nmame and
address—even in a non-cognizable case (sec. 57). A. certain
further power is given (gec. 55) only to ufficers in charge of
a police station.

It is dosirable also to explain that any person (without n

warrant) (sec. 59) may arrest a person who—
! The-subject of bail, which menns Jinding security for appearance instead of
heing kept in custody, is dealt with later on.

* Obsorve that a police officer does this ; whoro the arvest is made by u private
person, that person must hand over the prisonor first,
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(1) In his presence commits a non-bailable and cognizable
" offence.

(2) Is a proclaimed offender.!

There is a special power of arrest given to Forest Officers (by
the Forest Act); and several special laws (Canals, Customs,
Excige, Railways, &ec.) give certain powers of arrest to the
Departmental officers.

Then follow some necessary provisions (secs. 60, 61) to prevent
any abuse of these large powers of arrest, Where there is no
legal right to offer bail, the arrested person must  without un-
necessary delay '’ be taken before a Magistrate having jurisdie-
tion in the case, or before the officer in charge of a Police
Station ; and generally, an arrested person must not be kept in
police custody for more than twenty-four hours without obtaining
a Magistrate's warrant of remand. Thisis an important security
against wrongful confinement.

If a person escapes, he may at once be pursued and retaken
in any part of British India.

LProcesses to Compel Appearance.

As these provisions for arrest without warrant, only relate to
the gravest class of criminal cases, or to some offences under
special laws, there remains a very large number of cases in
-which some milder means have to be provided for bringing
offenders before the Magistrate. And as the law never puts
forth greater force than is needed, these means are graduated
aceording to the class of offence.

For procedure purposes, all offences are either * bailable ”? or
“non-bailable.” And they are further classified with reference to
the provisions regarding the means of procuring the attendance
of the accused. ' '

The case being ¢ baildble ”* (sec. 490) means that the person

. : .
! Bimilar powers ore givon under certain sections of tho Arms Aets (1878), &ec.
The person making the arres® must at once ¢ make over' the prisoner (i.c., must
take him himself or send him by his servant) to a polico officer. )
2 ¢ Bail"” refsrs to o formal promise (contained in a bond in preserfhed form)
10 appoar whenevoer requived. It is backed by the undertaking of ono or more
{approved) persons who ngros to be liable's sureties iu o cortain sum of mondy (as
required) that the acensed. person does not abscond, and does appear ns promised.
“‘Recogrizance is & similar bond but without securities ; ¢.c,, gontaining only
_personzl yromiso to appear, subject to o penalty in case of defunlt.
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after being brought ap, is entitled, instead of being kept in
custody while his case is pending trial, to be set free on
giving bail as required . by the Magistrate or Police Officer.
When an arrest in such a class of case, is made by warrant,
the warrant may spocify that bail is,to be taken (see
p. 15656). In minor (bailable) cases, the Magistrate or Police
Officer can mccept the prisoner's own recognizance or bond to
appear.

In “non-bailable ” cases, the person has no »ight to offer
bail after he is brought up; but a Magistrate may direct him
to be let go on bail, under tho circnmstances of doubt stated in
gec. 497.} ,

And offences are further classified nccording to the mode by
which the prisoner is brought up. If they are so grave that the
prisoner may be arrvested without warrant, they are ‘‘ cognizable
cases. Most cognizable cases are also mon-bailable, but some
faw are of such a character that bail is allowed.

The next less grave offences, are °‘ warrant cases,” i.c., a
Magistrate’'s warrant of arrest must be obtained ; mostly they
arc bailable, but there are some exceptmns

The lesser class of offsnces are those in which it is suﬂicmn’o
‘to issue a formal order, called a *‘ summons,” for appearance.
If the summons is disobeyed, & warrant can be issued: (and s
it can in the first instance, if there is reason to believe that the
accused will abscond, &ec., so that a summons would be in-
offective).

The appearance of witnesses in criminal cases is also obtained
by ‘* summons.”

“ Summons enses ” are nearly always bailable.

The Second Schedule at once ghows (for each offence under
the 1. I. Code) to what class each case belongs; and generally,
by definition, a “ Warrant Case’ includes all in which the
imprisonment specified exceeds six nfonths, while ‘* Summons
Case ” includes all in which it is less.

The summons is in writing in an establishod form and €in
duplicatp ; it is usunally served through a Police officer (sec. 68).
It is served personally, by exhibiting the original document and

VAN the deteils nbont Dwil, its nmount, form, &c., ave collected togoether iw
ono place towards the end of thie Cude, among the supplementary provisions,
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delivering or tendering, the copy or duplicate. If personal ser-
Yice is not possiblo because the accused eannot be found, the
duplicate is left with some adult male member of the family
residing with the accused; and this person must sign & receipt
for it (sec. 70). If this method is impracticable, then one copy
is affixed on' some conspiewous part of the house where the
acoused ordinarily resides (sec. 71).

‘Where s summons is applied for to be served beyond the
jurisdiction of thel Megistrate, section 7 93 must be referred fo.

Summons to persons **in the active service of the Government
or of a Railway Company "’ may be sent to the head of the office
for service (sec. 72).! :

The warrant also is in writing, signed and sealed by the
Magistrate, in an established form. A warrant once issued
remains in foree until it is cancelled by the Court, or until it is
executed. In case of a remand during enquiry, there must be
an express warrant to commit to custody under sec. 844.

A Magistrato may also direct, in issuing the warrant, that
bail may be taken (i.c., that a bond with #n indicated number of
securities for a specified amount of money, for his attendance, be
executed), and then, when the person is apprehended, if he gives
the required bail, he may be let go at once {(gec. 76).*

‘Warrants are ordinarily diveeted to a Police officer, but may
be directed to any one (sec. 77, see also section 78).’

It should be borne in mind that any person who is present in
o Criminal C'ourt may be then and there arvested (as if a warrant
had been issued) for any offence he may have committed (seo.
851) ; and any Magistrate may direct the arrvest in his own pre-
sence of any one for whose arrest he is ecompetent to issue m
warrant (sec. 65).

For warrants to be executed outside the Magistrate’s own
jurisdietion, reference to sections 82 and 88—>b of the Code must
be made.

In any caso where a wyrrant eannot bo executed by reason of the

1-8oldiers on the march eannot be summoned as witnesses. At other times
thoy would be summoned through their commanding officers,

2" This will-usnally he done, whers tho offence is of the bailable tlass, 4.e., where'
tho person on being brought up under the warrant, will have a right to be let go
free on bail, pending further dproceedings. - But the direction to bail, in Zhe
warrant, is purely n matter of discretion of the Magistrate. -
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person absconding or concealing himself, a procamation is read at
some conspicuous place of the town or villoge where the accused
rosides, requiring him to appear within a period fixed but not loss
than thirty days. The proclamation is then affixed in some con-
spicuous part of his house, or at some.place in the tewn or villago ;

also a copy is posted at the Maglstmtes *eourt-house (goo. 87)
At the same time «ll property is liable to attachment (soc. 88).

If the accused does not uppear within the time fixed, it may bo sold
and forfoited to Government, after six months ; (unless it is perish-
able, when it may be sold at once and the procecds treated as the
property). Within two years, howover, if tho porson appears and
shows that ho did not abscond or conceal himaself for the purpose of
evading justieo, he can get the property (or the sale-proceads) back.

‘When o warrant is executed, the substance is to be notified to
tho person, who may demand to sce tho warrant itself (sec. 80).

In executing a warrant, all tho provisions about arrest gene-
rally (sec. 46, f') (p. 151), about the form of arvest, breaking
open doors, searching prisoners, and the like, are applicable as
they are in arrest without warrant.

Process of Search for Property and Documents.

Naturally connected with the subject of arresting or summon-
ing the person of an offender, is that of searching for property or
documents connected with criminal cases. Chap. VIL accord-
ingly proceeds with the subject of *‘ search warrants.”

In goneral, a search warrant may be issued—

(a) when a summons to produce a docnment or thing (sec. 94)

Las not been, or is not likely to be, obeyed ;

(h) where the Court considers that the purposes of any
enquiry, trial or other proceeding under the Code, will be
served by a general search or inspection.

The warrant may be eithor general, i.c., to search any house
ot place within the jurisdietion of the Magistrate of the distriet,
or restricted to the search of a particular’ place, or even a splei-
Jied pawt of such place (see. 97).

Search warrants aro usually directed to a Police officer; and
generally, the provisions relatine to ordinsry warrants, apply
(sec. 101).
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In any case the property found is to bo taken to the Magis-
trate, as divected in sec. 99.!

Pergons residing in, or in charge of, the place to be searched,
are bound to allow ingress (sec. 102); and there is the same
power as before deseribed, of breaking open door or window if
ingress cannot be had otherwise, and after dus demand. So in
searching o zandna, opportunity must be given for women to
withdraw, but with precautions to prevent the clandestine removal
of property. Before making a ﬂem‘ch,g the officer conducting it
shall call two or more vespectable inhabitants of the neighbour-
hood to attend and awitness the search. They cannot, however,
be afterwards required to attend Court, unless specially sum-
moned by the Magistrate (sec. 108). The oecupant of the
house or place searched, hag a 7ight to attend. during the search.
It is not said in the Code, but it is a rule of practice, that
search is made by daylight unless there is an emergent reason
otherwise.

1 If large and heavy loge of timber, for instance, were found, it would, I pre-

sume, bo sulfieient to fake ateps to secure them, and it would be ndcessary to
sepurt the fact and toke the magistrate’s order.



