LECTURE XX,

THE DEFINITION, REGULATION, AND BUYING OUT OF
FOREST EASEMENTS.—(Coniinued)

Deiails of Definition (see list, p. 319).
(A) 0f Wood-rights.—(1) For Building.

Tee right to wood for building, which, especially in hill
districts, may require timber of large size, and therefore of
greater value, is & right which may be burdensome to the
forest but is ofien indispensable to the right-holder. The
“ getunl need ™ in this case, is with reference to the house or
cottage, and the sheds, barns, and dependent buildings, which
represent the equipmen$ of the agricultural holding or other
dominant estate, or the house and accessofy buildings® proper
to a person of the class to which the R. H. belongs.

The wood is wanted periodically for entirely rebuilding, and
at other times for keeping in repair, the premises mentiored.

Reference has always to be made to the msual style of build-
ing in the locality. In the plains {(e.g.) roof poles are mostly
wanted : in some countries the house is raised some way above
the ground, being supported on stout poles. In the hills, log-
huts and timber houses, with slab or shingle roofs very similar
to the Swiss *¢ chalet,’’ are found ; and sometimes slates. or slabs
of fissile stone are'in use instead of wooden slabs. Houses in the
Basshir Forest distriet (Sutlej Valley) are usually built with a
framework of timber filled in with stones. According to the sart
of building, the kind of wood can be preseribed ; and there is
never any need to allow the b¥st or more costly woods for indoor
or other work whers an inferior timber will do as well.

The, quantity cannot always be prescribed ; but sometimes-a
periodical cutting of so ‘many stems (of a certain size) can be
defined More usually, the R. H. is required to meke a gpecial

1 Tt is convenient ta refer to #he dwelling-house—or other chief premises—as
the “prineipal building,” and the shoils, onthouses; &c., as the **accessory ™
buildings.
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application for what he wants, specifying what the work is,
whether for general repairs, for re-roofing, for a door, &e.: this
application should be checked by some local authority prescribed -
in the record. If the intervals at which wood can be demanded
are to be fixed, it will be with reference to the number of years
each kind of building will ordinarily last. The larger or better
class of village house cannot need rebuilding frequently,, but
‘there may be repairs which need wood annually.

‘What has been said about the right being for the existing
form. or estate to be provided for (p. 826) is here also
gpplicable. The definition should, however, allow for such
reasonable improvement of the holding and its buildings as
does not amount to a formidable growth in the total demand,
or & complete change of form. It could not be allowed (e.g.)
that a right to wood originally required for a cottage and & barn
ur two, should in time grow into one for o large timber chalet or
for a whole series of outhouses.!

(B) For Industry and Agricultural Implements.

In the case of wood required for industries or agricultural
implements, the purpose can always be defined ; and in all cases
it will be found that there are customary kinds (and sizes) of
wood used for the particular purpose; or such can easily be
prescribed to the setisfaction of all parties. It rarely happens
that the right to wood for plough pieces, harrows, &e., is
burdensome, or any serious tax, on either the Forest growth or
its money-revenue. But under.this head will come local cases of
demand for large and perhaps valuable trees—e.g., Hopea and
¢ 84l " (Shorea robusta), for hollowing out canoes or boats. In
all such cases the exact kind and size of tree can be specified ;
and the taking out a special pass ox permit for the cutting should.
be insisted on. And it ean be conditioned to certain periods
ascertainable by enquiry: canoes and boats of this kind must last
for several years. A right to wood for large pestles and mortars
used as oil mills, will be dealt with in the same way.?

1 Thex-e are some good remarks on the subject in Danckelmann, Vol. 1I.,

r. 6
3 It would hardly be necessary to recogmize at all, purely wasteful and un.
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(8) Ior Fuel,

The demand for wood fuel may take various shapes, but in
India these rights rarely reach the dimensions or the importance
they do in Enrope. In the hills, where there is o severe winter,
solid billet wood may bgl (for some months i the year) a
necessity ; but in the large majority of cases, small wood, and
even brushwood in bundles, is all that is even asked for, for
domestic hearths and ovens.? .

‘Wherever there is an ample supply of dead wood (not mean-
ing dead timber-stems, unless they are old, long fallen, stems
(Urholz) of no other value), it is always permissible to require
its use before living wood is cut. And in forests which are
being regularly worked, it is often possible to require branches
and erown-wood (which in India is rarely utilizable), to be taken
when available, in lieu of other kinds. In no ease can mature
timber of any *royal,” ‘‘ reserved,’” or other valuable tree, bo
claimable for fuel rights—i.e., to cut up into billets. Thinnings
(not otherwise utilized) and the wastage of fellings, &e., are of
course available, however good the kind of tree.

The right to fuel is spoken of in the English law as * Fire-
bote ” or *“ Common of Estovers’ (Affouage of French law).
In Europe, where all material in a forest, as a rule, hag value,
a distinction is drawn between faggot-wood (of twigs and
branches), firewood from stems of a size that only require to
be once split, wood split into four ;? and again the right to dead
firewood is variously classified.?
reesonable claims, "T\venty years ago I saw in Butma, fine large trees of ** padouk *
{ Plerocarpus dalbergioides) cut, and just the largest-circular cross-sections taken
out for solid carf-wheels : the rest was thrown away.

} Tt will almost invariably be found in India, if tho former and usual
practice of a fuel-right be inquired into, that the R. H. has always gone to the
nearest jungle, with or without soms bullock, pony,. or beast of burden, and cut
and earried awny whatever he could collect with the least trouble. Small trees of
valuable kinds, are always, by custdn, left untonched, .

% Whenco the familing, French terms, ‘‘bois ds cords” (thob tied together in

fﬂﬁgﬂs), bois de rondin (burnt in rvound billets), bois de fente, boiz de quartier
(that has to be split into two or four). . . ..

3 In thé German books, for {nstance, they distingnish, Zese- or Baf-lolz, which
‘indicates broken branches, &c. (a) fullen Dy age or decay, (5) left behind in fell-
ing, thinning, &c., as of no value. Lagarhaluz refers to trees blown down Ly
storm, fallen by snow-weight, or whole trees fallgn b{ age (Urholz).  Lagerhols
ought not to exist in a well-manpged forest except as the result of some calamity.
Bruchhols is like * Leseholz,” only that the wood is not dead or rotfen but broken
by storm, &o. .sg-holz mepns boughs that are dead and can be snapped off with
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Definition (beyond general instructions as to kind) is not easy;
but it may be possible sometimes to specify a number of bundles,
head-loads, bullock-loads, &e., to be taken per mensem; or to
prescribe o certain area to be cleared of brushwood, leaving some
village officer to divide the produce ; if solid billet-wood has to
be given, it m‘fght to be possible to specify the size and the
number of stacks of certain dimensions.}

In all cases, however, it would be possible to ascertain some
limit, because the right is for the firing of a certain number of
heaxths, ovens, and eooking-places, belonging to the houses fo
be supplied. And a consideration of this would obviate an
excessive allowance. As however the stuff cannot be sold, and
the R. H. rarely caves to take more trouble than he need, he is
not likely to eut and carry more than he really wants of the
dead wood and small stuff which is his habitual consumption.

In the rare case (I do not know of an actual instance) of a
right to cut firewood for sale, it would be necessary to fix a
limit as to the number of bundles to be taken (of a certain
dimension) and of the (general) kind or deseription of wood or
brushwood.

As we have mentioned dead wood (bits and branches lying) or
that ean be broken (not cut) off by hand, or that eomes from old
fallen trees (long lying and decayed), it is well to speak at once
of dead stems, i.c., those standing dead (killed by fire, disense,
insects, or by lightning), or recently fallen by effect of storm,
avalanche, &e. No “ dead wood * right extends to trees recently
killed by some calamity on a large scale, and rarely to single
trees standing dead or thrown down by storms.?
the handd withont nse of eutting tools, or branch wood left behind aftorw felling,
&e.  D'rockence Stitmame include all stariding dead poles or trees. There may also
be rights to.stwmps and roatstocks, .e., both above nnd below tho surface. :

! Chorenal, fusl-billets, &o. shonld ahways be deals with by londs, or seme
measure of dulk or dimension—nevor by weight. The latter is still often spoken
of, and wsed to be so always; the eonsequente being, endless disputes owing to
the difference cnused by drying or by insects (if the wood iz long stacked)fPand
sometimes {raud : e.g. charcoal dealors poured water on the mess to inereaso the
weight. This, of course, becomes useless when the delivery is by so many sacks
of a certnin size, or baskets, or cubie feet, &c.

* I once met with a case in the Panjdb hills, whers the manager of a temple —,
located, as iz s0 ofton the case, in & desdar grove—had a right to trees blown
down, &g. in tho adjoining foregt, for repairs. I beligvo the tall of the trees was
occosionally aided if not artificially caused. In faet, in all cases of right to dead

standing trees, if any such are obliged to be admitted, it is necessary to provide
precautions agninst people killing trees on purposs to get them.
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In hill forests, rights will sometimes be claimed to split
resinous pieces off pine stumps or deformed trees, to be used as
torches. In the old days, it was usual (o save trouble) to fell
deodar trees seven or eight feet above the ground. The stumps
were afterwards used by the villagers to cut torghwood from.!
Such rights would always be defined to be for deodar or other
resinous pines, and only from stumps, or from deformed and
ill-grown trees.

(4) For Conuversion, or Production of some Substance.

The practice of burning lime and making charcoal, commonly
allowed in some classes of forest, is mot often, as far as Tam
aware, claimed as a right. Such cases are rarely troublesome to
deal with. In some forests, limestone pebbles are found in the
torrent or stream beds that pass through them, and are dry for
meny months in the year; in others some form of lime-conerete
is found in the soil (kankar, &e.) ; or some other material of the
same class is calcined for use in mixing mortar. This material
ig collected, and then to calcine ih, a further supply of light
brushwood is required.

¢¢ Cutch-boiling ** (extract of catechu from the wood of Acucia
catechu) is slmost confined to Burma. Here the trees (of a
certain gize) have to be cut, and the fuel for the boiling is
obtained from the debv is of felling, and from the dry chips that
remain after the extraction of the catechu.

If in any ehse rights of this kind are found, it is more in the
way of regulatiop that they require, to prevent risk of fire to
the forest. They will be easily dgfined, as to general size of
kilns or ktacks, and the number of them that may be prepared
in each season ; the kind of material used is easy to ascertain
and record. _

In the case of rights to preparation (by distilling, &e.), wood-
oil, tar, natural varmish, &c., the definition and regulation can
hardly be separated ; the kind of tree, and the minimum size for
tapping, must be defined. In the case of distilling tar and pine-
woodl oil from deodar and pines, either the chips from, fellings
are thus utilized, or stymps or trees worthless for timber

V Kien-holz in German.
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In no case can such rights extend to felling useful timber
trees (see also under head “‘Resin’’). Only refuse or worthless
brushwood is required for heating purposes.

(B) Of Pasture Rights.

The general remarks made in Lécture XVIIL (p. 291) will
already have suggested the rule for defining the numler of
cattle. It is to consider what number of each kind is proper for
(or actually needed in) the ordinary, normal, and prosperous
working of a farm or holding such as the R. H. has, or for his
sustenance and for mainteining his livelihood (in the case of a purely
personal right). This number i very much what the older
writers called the number of cattle *“ levant and couchant ” on the
farm. The old standard, of the number which the farm (or

" person) could keep in stall during winter (or when there was no

coremon of grazing in exercise!) is now everywhere disused. The
actual number is judged of (a) by taking the average number
kept during a convénient number of past years; (b) by com-
parison with the number, on similar farms or holdings in the
neighbourhood, which is known to be reasonable and proper.

Allowance is made for a fair expansion (see p. 826), which
does not emount to & wholesale creation of new rights. A
man, for example, has a given number of acres and his family
dwelling : he requires & certain numhber of plough cattle—oxen
or buffaloes; he will also want cows for milk and perhaps a few
goats. If he lives by selling milk, then cows only (or cows and
goats) will probably be his sfock. Allowance should be made
for a full and prosperous condition of such a farm or business.

Tt is usual to allow sucking animals with their dams, as not in
excess of the number reckomed : the privilege extends to the
firgt year of age only.?

Observe that the number is dlways for the kind of farm
(dominant estate), or for a person of the cldss and occupstion to
which the R. H. belongs : ¢.g., suppose a prosperous farmer was
to take advantage of a neighbouring *¢jungle’ to maintain an
extraherd of buffaloes, to make a profit (beyond his ordinary farm

1 Known also in Germeny by the term DureRoindrung.
2 In France this is objected to, because it facilitates miscounting or frand (see
Megume, Vol. 1., p. 420, sec: 350).
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work) from the “ghi” or clarified butter so largely used in
India; this grazing would be no part of his need as an agricul-
tural holder, in which character or capacity bisright is admitted.
In all these cases, if any extra number of cattle appears (and the
same principle applies in all rights), the question gf fact for equit-
able decision is, Does this form part of the necessary work of the
farm, aceording to its normal, or nsual, working ?

The requirement of the Act, that tho number should be fixed,
is a very practical one ; for suppose a small village should exist,
the (liberelly caleculated) average total of its grazing requirements
may be no serious or insuperable obstacle to proper Forest
working ; butif the number were not fixed, it might happen that,
owing to the desirable sitnation of the village, or the abundance
of culturable waste, the place might, in the course of years, grow
to double or treble the present sizc (apart from those considera-
tions of growth in prosperity of the existing population or the
restoration from calamity spoken of) (p. 826). If all these new
accessions of number could swell the grazing totel, the burden
might become serious: it is the express object of seo. 22 to
prevent this. This is no kind of hardship; new settlers must
take thought of the existing conditions: they cannot expect to be
in n better position than they would be if there was no forest in
the vicinity at all.! '

In some parts of Indiawe have to take account of (what I may
call) a double claim to grazing : there may be local requirements
of the adjoining villages or local right-holders, and also those of
migratory herds, In the N.W. Himilaya, such herds and flocks
graze at diffevent altitudes during different seasons of the year.
In full summer, they go to the © Alpine” pastures, beyond the
forests ; later, they pass through (and malke a shorter or longer
stay in) the forest region. During the winter, the herds live in
the lower hills. In the Kangra district, for example, such herds
hawe for generatiops past, regularly grazed over certain preas of
forest known by custom; and it is held that these cattlé-owners
have now a prescriptive right to this annual grazing for the win-
tei season. FHere it would perhaps bo difficult to introduce dny

1 Qbviously, if the forest was so large that there was rooin for more grazing,

additional cattle might be admitted withont risk ; but.not as s right, bnt by s
¢ gongession” or on payment,
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rule about numbers. The same herds, when moving up to the
higher grazing grounds, sometimes stay for a time in the forests
of middle elevation, where the deodar and mixed forests are, and
often do great mischief. This, however, is not always the case ;
the herds often merely pass through the forest and do not remain

and graze.

‘Whether any such herds have o right of grazing in any particular
locality must depend on the facts ; but the subject is one requiring
clear settlement, because it presents an instance of a double claim on
the forest. Not only have the rights of the villagers on the spot to
be met, which is what we usually expect in Indian forests, but a
soparate and numerous body of claims is introduced, the admission
of which would overtax the resources of the forest, and at the same
time unduly restrict the local villagers in an enjoyment of the
grazing, to which they would seem to have a much more proximate
claim than the others!

I do mot think that it could be made out that many of these
migratory herds haveestablished even such anequitable claim as should
be treated as a right ; and it will be necessary in settling hill forests,
£0 examine this matter thoroughly. I believe, as I said before, that
the graziers in Kangra are held to have a right, but then it is their
practice to stay for some months, and they have established a
customary distribution of the ¥orest aren among the different herd-
owners, and they regularly return to the same beats year after year®
It is more than doubtful whether any right of this kind can be made
out of the case of herds traversing the forests of middle elevation
(where the grazing does most harm).

As to kind—In India we are chiefly concerned with grazing of
bulls, oxen, and cows, buffaloes, goats and shedp. Grazing of
mules, horses and donkeys is rare, and presents no difficulty.
The kind must always be specified. There is no direct legal
prohibition about goats ; and what hes to be said on the subject

! In the Chambi Siate this practice is verr noticeable ; but there the forest is
lesged to Government, and therefore the matter is settled by the rules annexcd to
the lease. The lease does not acknowledge any rights buf such as belong to local
villages and resident vight-holders. In the Kuln Forest (Panjab Ifimﬁla.ya.)
uttempta have heen made of late years to bring in herds of buffaloes to graze.
This has been very properly resisted. The forcata=re, hy effeet of former setile-
min!:dorders, burdened with many Zecal rights, hut are in no way hound to ellow
outsiders, . - . :

3.In l;%me cages the sheep are"folded at night on particulsr lands which get the
benetit of the manure dropped. In one case, I"believo, a suit was brought to
<ompel a shepherd to continue so to fold his shesp. Those curious o thé subject
wvill compare the old English custom, of frank foldage (Willizms, p, 275).
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will better come under the head of * Regulation.” Every effort
ghould, however, be made to reduce, or to get rid of, these
animals; they are always destructive to forests, and are abso-
lutely inadmissible in a forest under restoration, a plantation or
a reboisement work., Swine feeding (as far as ], am aware) in
the forest is unknown.!

The specification of season of grazing will never give trouble :
custom will have determined that it is during the rainy season
only, or at other seasons for some local reason. Sometimes
grazing is excluded, as a matter of loecal custom, from the
forest, for the months during which bamboo shoots are growing
up, or the like. If any question arises, it will easily be settled on
the merits, with reference to what is really needed.

(C) Rights of Grass Cutting.

As an originally existing right, the practice of cutting grass is
not common ; but it is often recognised (as e.g. in Ajmer) as a
kind of compromise or substitute for a right of pasture. It
is possible to define it by fixing the number of bundles, or
head (or other) loads of grass and similar herbaceous vegeta-
tion, growing on the surface, to be taken during a defined season
(or daily, weekly or per mensem); some other matters coming
nnder the head of * Regulation *’ may be recorded.”

In case this right is not for personal or for farm use but for
sale, the number of bundles should be more carefully fixed.
This right does not include cutting twigs or gathering leaves or
boughs or bruskwood.

(D) and (E) Rights of Litter and of Lopping.
It is well to treat these heads together.

THe German books have a number of subdivigions of the head

1 At any rate, anything like the *¢pannage” or feeding on acorns and beech-
wmast of Europe. In Europe, swine feeding is not regarded as ﬁenerqllyin_)uhous
pigs are good forest-gardeners, and thoy eat worms, grubs and insects as well es
ALOTNS. ild pigs in Indin do much damage in young plantations however,

2 Dr. Danckelmann mentions, under this right, that we mey take comnt-of the
qpumber of head of eattle to be supplied with cut-grass, and cheek the namber of
losds, &c., by considering the prohable requirements of the known number of
cattle. A right of this kind ie often valued by petty proprietors who hiave a pony
or two to keep, or a single cow, &e.
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‘¢ Streunutzung ” (for which term I have adopted * litter rights ™ as
a convenient general equivalent). It is © Boden-strew” if taken off
the ground, and ¢ Reis-strex” if consisting of twigs and small
branches cut or lopped or gathered from trees and shrubs. Boden-
strew is agnin (naturally) subdivided ; there is [Rech-streu, which
consists of de®l leaves, dry moss, and the surface humus, raked
up ; Unkraut-strew, which means cutting ferns, bracken, heather, and
herbage generally, for litter ; Plaggen-streu refers to vegetationdorm-
ing & mat or mass, such as half-formed peat, matted roots and close-
growing plants, not being regular grassturf.or pit-peat; this is
neecessarily taken up with a certain portion of soil adhering.

In France, it may strike us as curious that the law takes no specific
notice of this dangerous right, nor has it a name.!

In the pine and deodar forests of Kulu (Panjdb), they claim
rights of collecting humus and dead decaying leaves, which is
used directly as manure : sometimes dry stuff is collected and
first used as litter, being afterwards put on the fields when
saturated with manure in the cattle stalls. In this way lopping
rights are connected ; for though loppings (from certain kinds of
treos only, as Grewin, Pistacia, Morus serrata or Hill mulberry,
Ulmus sp.) ave used to supply fodder for winter use, boughs of
pine and evergreen oak are used for cattle litter ; the woody parts
are ultimately burnt, but the leafy parts, saturated from the
stalls, are put on the fields as manure.

In Bombay, the local term ‘‘ rdb " indicates a plan of gathering
(inferior) bamboos, branches, and vegetation of all kinds, and
burning them in heaps on the rice-fields.?

These rights are of importance because (logally) no money
compensation would procure a substitute.” Whether “rib * in
Bombay is really indispensable, I am not in"a positiort to say.
There are various parts of India (West-Coast districts, also in

! In Gerschel's vocahulary of Forest terms in French and German (for use at
Nancy) no equivalent is given : droit de fahe is perhaps something the sanje, but
it is confined to seraping up dead pine-needles, &e, Sotrageisapplied to vutting
heather, broom (Fensia sp. ), furze, &e., to spread on the soil, or otherwise for litter.

2 Either because thr ashes fertilize the soil, or becruse the heat from the buning
benefits, the soil and facilitates germination of the seed. In some places it is
held (as in the Bombay Presidency) that this rab is not a right but only a
8 licel‘gge.” This does not, indeed, mako any great difference as long as it is
deterrrined to allow the ppactice; but as it is no doubt one of the loeal
obstacles to forest conveysney in this part of JIndis, the recognition of the fack
that there is no such +ighs may be valuable in enabling the practice in time to be
stopped, when a substitute can be found, :



DEFINITION—MINOR PRODUCE—HUNTING. 337

Chutiyd Négpur, and doubtless other places) where each agricul-
tural-holding has attached to it a plot of jungle land, with the
express object of supplying materials for these (and other)
purposes. Most of what has to be said on the subject comes
under the head of ‘‘ Regulation.”

The definition will consist in deseribing the nature of the
right. In the case of (the really dangerous) right of raking up
humus for manure, it may be more difficult to define the extent
a8 to quantity ; but in a valuable deodar forest, it should
certainly be worth while to ascertain the number of acres of land
entitled to be so manured, and it would be possible to do some-
thing to ascertain the guantity fairly required per acre; i.c., the
number of basket or other loads: this would afford a basis of
reasonable limitation and determining the ‘* actual need.”

As to lopping : if for fodder, the kind of tree and the places,
can be defined. Quantity it is almost impossible to fix. Other
matters that are of importance belong to ¢‘ regulation,” and will
be noticed under that head.

(F) Rights to cclleet Minor Produce.

Rights to collect roots, dye-stuffs and ofher minor products are
rarely injurious (with one exception). It is generally sufficient,
after defining the persons, &e. entitled, to describe the material
to be taken, the season of collecting, the mode and the locality.
Quantity is usually here of less importa,n\’x‘:e : it is always limited
naturally. If agy valugble drug or dye-stuff is collected, it may
be a question whether some small toll or payment should not be
required : indeed such is often customm-y The object of this is
not of course the trifling money-income, but that it affords &
means of control, and makes the' collectors more careful shout
grubbing up the soil and destroying forest seedlings.

Resin rights, if &hey exist, are really dangerous. Heré it is
possible (and necessary) to specify the kind of tree, gnd the
number of trees to be tapped or notched in the year, But mosf
other matters rather belong to-the head of “regulatiod.” Im no
case can wasteful methods of quickly killing large trees for the
eake of vesin, be 1ecoo‘msed a8 rights.

F.L. z
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(4¢) Hunting and Fishing.

I am not aware of any actual rights to hunt, shoot or fish in
India, at any rgte in State Forests of any kind.! If such rights
are found to exist, their definition would include specifying the
kind of geme (general or special}, the weapons or modes of
capture to be used ; and the season. Regulation is here, how-
ever, the important thing—to prevent risk of fire and other
damage to the forest.

(H) The Practice of Shifting Cultivation.

No right to practise any form of temporary cultivation by
clearing the forest exists. But as, in certain remote hills (and
other places, too, where the matter is morc serious), the practice
has been going on for many generations, and among tribes of a
peculiar primitive character (¢.g., the Karens in Burms), itis not
possible to stop it hastily. The Acts (as amended) themselves
contain directions as to the requirements in the nature of
definition, which consist in recording a statement of the claim
(including the number of families or of persons to be allowed),
any local rules in force, and ¢ other particulars,” and in propos-
ing an area for the exercise, This record has specially to be
referred for the orders of the local Government.

It may be desirable, however, to explain further why there is
no right of this class allowed by law.

As regards the soil, the reason is that a temporary and shifting
occupation could not give rise to any permanent title. The Land
Act (IT. of 1876) of Burma adopts this principle, as it allows no
right in land in cases to which sec. 22 of the Act applies. The
same principle has also been judicielly affirmed in India. Inthe
Kénara case, where. the claim to a right in,_ the soil was bmsed
(xmong other things) on the fact of ¢ kumri ” cultivation, and the

! Tho definition clause makes the term ¢ forest-produce” to include tnsks,
horns, gkins, &c.  Some of theso may bo found lying in the forest and may not
he the yrocuce of the chase orshooting, I do not mean to deny the possibility of
rights (though none could be claimed on tho Eround of necessity) but I have
never met with any. It is always a matter of puss or licence.
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payment of a Government assessment or tax thereon, it was held
that this did not amount to any permanent adrerse oceupation of
a defined area, which is mecessary to establish a right, by pre-
scription, in the soil ; and that the Government assessment was
only a payment in the nature of a toll or tax om forest usages,
such as, nnder other laws,\Government imposes, without in the
leastyindicating that any right in the soil is recognised. It is
quite unlike the case of regular land revenue, where Government
recognises the person who is responsible for the payment of it, as
the proprietor (or practically so) of the soil! But further, no
right is recognized as an easement, to practise such cultivation.
No act of destruction or mischief can constitute an easement (p.
84). The Forest Acts specially decide this: e.g., Burma, sec. 11,
which expressly declares that no 7ight (easement) is conveyed
by an order for its practice. The India Act, Sec. 9A (4) is the
same.

Let me now briefly describe the practice. The following
passage extracted from a mote by Sir D. Bramdis (then Inspector
.General of Forests) well describes it. The note relates to Burma, ;
but making allowance for local differences as regards the season
of cutting and burning, the size of the clearing, and the length
of the périod which elapses before the same spot is resorted to
and cleared o second time, the extract sufficiently desecribes the
practice as it exists in different parts of India:—

¢ Tn January or February, each head of a household cuts down the
forest over an area of from three to five acres, burns the timber,
bamboos, and brushwood when dry [just before the rains set in),
sows paddy [or some other crop] in the ashes, and roaps it in autumn,
In the foflowing year he cuts down another plot of forest and treats
it in the same mauner. Dense masses of grnss, herbs, bamboog, and
cappive-shoots grow mp on the plots which he has abandoned ; and
after a period, which ordinarily.varies from fifteen to thirty yenrs,
the ferest has grown up sufficiently to be fit to be cut over a second
time.

1 In this case (pp. 612-18), Green, J. said : ¢ The entry of Zumri assessment

+ o+ » ANl its payment for a long series of yenrs does not manifast uny estate
or permanent right in the forests.” And again: * Byeu if it should be consMered
that the plaintiff hal established g rvight to hwwe Ewmrt carvied on * [this is the
second question, which the Forest Acts answer in the negative] *such o right
would not involve general ownership in the soil.”

Z 2



340 FOREST LAW.

“ This mode of cultivation is not peculiar to Burma: it is practised
under the name of ¢jitm ’ in Bengal and Assam, is known as ¢khfl’
and ‘Xkordli’ in the North-West Himalaya, as ¢ bewar’? in the Central
Provineés, and as  kumri’ [ponakad, takkal, &e.], in South India.
It is, or was formerly, practised in several countries of Europe. As
an instance, I May mention the hills of Styria, where it is known
under the name of ¢ Brandwirthschaft’ ~On these hills the forest is
cut, the large timber is sold, and the tops, branches, and the small
stuff are spread over the ground and burnt. The ground is hoed, and
oats or rye are sown, Generally one crop only is taken ; but some-
times rye is sown the first, and oats the second, year, after which the
forest iy permitted to grow up again, Under this system of cultiva-
tion, the fertilising effect of the ashes produces heavy crops; and as
long as the wood was of little value on the hills of Styria, the system
was very cxtensively practised. As, however, the price of wood
incrensed, it was found more profitable to abandon this plan of
cultivation, and to let high forest grow up on the ground.

“On the hills of the Pegu Yoma, whero the most important teak
forests arc situated, the Karens, who are the chicf taungyd cutters
in that part of the sountry, do not in all cases return to their cld
grounds when the forest on them has grown up sufficiently, but they
frequently move to an adjoining valley or to another part of the
country ; though, as a rule, each tribe cuts its tfaungyds within
certain limits, which, however, are wide and undefined. Here the
population is scanty, and they have extensive areas to roam over,
from which they choose the best places for their taungyd clearings,
Occasionally, they make plantations of the betel-vine, which climbs
up the Erythrina tree, or they plant mango and jack trees, or they
cultivate a few permanent paddy-fields in the forest; and in such
gardens and fields they doubtless must be held to have acquired
definite rights of occupancy. But the aren of these gardens and
flelds is insignificant. On the vast forest area in which ~they cut
their taungyds, they leave no mark whatever of permanent oceupa-
tion. There are extensive areas covered with secondary growth of
trees and bamboos, which has sprung up on deserted taungyds, and
here and there the sites of their former villages can be recognised by
the halfbumt house-posts in the midst of denfe jungle. But these
stretches of secondary forest which grows up on deserted taungyds;

1 " Ahvd is in ¢ P .

s bn?;g: "teulg:) ,d ":?1):‘]:;1:3: e?m{;:m?ill?g C;al;l:r:frﬂgﬂq}?;ceadmcfz?sr'ognf(ileltl};ew%imehn
resuit "from the process, I have heard, however, that ¢ ddbyd * properly refers

only to one kind of this cultivation in which.the plough is used. In Benlga.l

% : » -
“jim " is said to Le rather an officinl than a vernacular term ; eash locality has
its own name. ’
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are separated by large areas of forest which hag either never been
touched, or which has had time to grow up again into high forest.

“In many cases the Karvens return to their old grounds, and in
such cases their hamlets (‘tay’), though they are shifted from
place to place, according to the position of their taungyd grounds,
remain in one valley, or at least in one district. In-other cases they
move to greater distances wnd cut their taungyds in old forests.
Sickyess, quarrels, a visitation of rats, or an unfavourable omen, are
generally the causes for a move to more distant rsgions; but
frequently they move without a definite cause, except perhaps n
sudden fancy of their ¢ tsdkay’ or headman. It will be understood
that, under these circumstances, there is no trace of village aress;
there is no attempt at protecting their Zaungyd ground agninst fire,
and no occupancy rights over definite plots of land, except in those
rare cases in which they have permanent gardens or paddy-fields,
In many other hill tracts of British Burma, the system of Zuungyd
cultivation is similar to that which is practised by the Xarens on the
hills of the Pegu Yoma.”

One of the great tronblos consequent on this practice is, that
the fire from the clearings is allowed to spread in all directions,
and mile after mile of forest is annually burnt. Teak and other
valuable trees diseppear under the process ; and the hills subjected
to such o trentment, when it is repeated at short intervals,
become either wholly barren, or clothed only with the poorest
stunted vegetation. It is well known in Burma, that teak has
been virtually exterminated over large areas of country by this
practice.!

There are, however, cases where such cultivation is not only
harmless, where it is natural and suitable to the locality, but
where its hasty suppression would result in great suffering, and
pOSSiblsr in depriving the Forest Officer of the services of the
only tribes who will undertake forest work and furnish guides
and helpers. The material destroyed may be in such abundance,
thaj it has far less value thhn the crops raised ; and.even if it
bas value, its utilization and export may be impossible, while
the necessity of food production demands its removal. Ou the
other hand, there are* cases where the waste of timber is
intolerable,” where the slopes on which this practice is garried

! Bee Kurz's Preliminary Repart on the Burma Fovest Flors, p. 72.
2 A.forest officer informs me that he bhas been ahle to estimate the value of
timber on a jim clearing in the Giro Lills, cut and destroyed, at Rs. 2,000 to
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on, are at the head-waters of streams, and in other localities
where the forester knows it is of the highest importance to
maintain forest. Here, for the benefit of a few villages or a
limited tribel population, the hills are to be denuded, the soil
washed off, sfreams below to be dried up, and creeks once
navigable to be choked with silt.!

The practical solution of the question is, I venture to think,
that adopted in the India and Burma Acts. Itis to refuse to
oreate a legal right, which cannot, strictly speaking, exist; and at
the same time to make practical provision for settling claims on
equitable grounds, and for allowing such cultivation on defined
areas and under certain conditions inside the forest or outside,
as circumstances require.

‘Whenever the practice is reslly dangerons, Government must
exercige its right to stop it. Gentle and persevering efforts of
gensible offieers, will rarely fail to succeed in'gradually getting
rid of the practice without causing any suffering whatever. It
was so extinguished by Sir Mark Cubbon in Mysore ; a great
measure of success has been attained in the Central Provinces
and in Bombay. And always the first step is to make liberal
contributions to aid the people in getting seed, ploughs, and
cattle, or whatever else is needed to get them to settle down and
terrace the hill-sides into permanent fields, or emigrate into the
plaing where level cultivation is possible. Where the interest of
the whole country and its water-supply is bound up in the
preservation of forest, as on the Western Ghéats, resolute and
persevering efforts directed to this end will gemerally be
guccessful.

4,000, In this coso the land does not belong to Government ; but this is enly
an instance of what well may be the case elsawhero, as regards this one question
of the valne of timber destroyed.
! As in parts of the Xonkan. And then it is very ensy for writers to draw
hareowing pictures of the poor hill people prevented from pursuing the **simple
ractices of their forefathers ™ and driven from their sylvan hannts by an army of
fignorant and unsympathetic Forest Officers.” The tendency of such pictures,
possearing as they do, a degres of truth on one side only,is to inflame the official
mind with departmental and personal feeling, instend of directing it to u serious
and dispassionate study of the guestion ; it is far wiser to give due weight to the
facts (where they are loeally important) which necessitate forest preservation, and
thereby nﬂ:ord a strong incitement to resolnte effort in the direction which is sa
neca_ssm'!y in such cases, namely, to the best means of establishing permanent
enltivation and founding villages in lieu of shifting hamlets and temporery cler-
ing, So long as the Forest Settlement Officer, orother official, is in an nninformed
and biassed state of mind on the question, «o long lie is suve to overlook both the
importance and the feasibility, of this remedy.
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Where it is not possible or necessary to shuf out snch cultiva-
tion altogether, it is essential that defined blocks should be
assigned in the forest area; these must be of sufficient extent to
admit of the necessary rotation. It is also essential that atten-
tion should be directed to fire-tracing these blocks, so as to
prevent the fire on the clearings from spwadmw to the adjacent
forest. That this is possfble is amply proved by the practice of
the people in the hills between the Sittang and Salween rivers in
Burma, to which I have already alluded.

In this connection I must, however, mention a special case
originally brought to light by Sir D. Brawpis. In parts of
Burma (the hills between the Salween and Sittang Rivers),
there is a curious instance of the complete occupation of land
by Karen fribes, who, though they oily practise *‘taungyd,”
gtill do so in & manner which leaver a fair presumption of real
permanent occupstion. The equities of such a case will of
course be provided for in due time by the specific grant, or re-
cognition of right, pursuant to rules made. In these cases in
fact, we observe a kind of! transitiom st.a,ge between sluftmg
cultivation and regular proprietary occupation.

The Madras Act makes no allusion directly to Kumi cutting,
but it is clear from the wording of Chap. IL. throughout, that no
right to it would be allowed in a Reserved Forest; nor could
guch be even claimed. As to Government lands not being con-
stituted ferests, the rules (under Chap. IV.) would regulate the
matter if necessary.

1 8ir D. Brandis’s own description of these curious vﬂlges, anu some farther
‘remarks, may be folind in my ** Land Systems of B, Indis,” Vel, III. p. BOT.



