408 FOREST LAW.

LECTURE XXTV.

Tes LEeAL ProTECTION OF FORESTS AND THEIR PRODUCE
™ TransiT.—(Continued.)

(IL.) OF TiMBER AND OTHER PRODUCE IN TRANSIT.

‘WE now come to the fourth head of the topies with which Forest
law is concerned (p. 198). Owing to the peculiar character of the
timber and other material taken from @ forest, it is more than

. ususally likely to be made away with and fraudulently dealt with ;
and it has been found a practical advantage to the trade (and
often the means of preventing serious breaches of the peace)
that the Forest law should follow material of this kind, and pro-
tect it while in transit to the market or other destination.

Transit is either by land or water: a good deal of produce,
not exeluding poles and sawn timber (and in rarer cases timber
in log), is taken by carts ; and the smaller stuff, in-head-loads, or
on mules, asses and oxen. In this case especially, fraud is to. be
apprehended. People may steal material, or, oftener still, take a
larger quantity thep they are entitled to. Accordingly the
examination of packages, the inspection of passes and invoices,
.the provision of certain routes by which transport is' allowed.
(and the prohibition of others), so as to facilitate supervision,
these are the obvious suhjects on which rules are maeded for land
traneit. It is also sometimes convenient to levy the price of the
material, not in the forest, but on its way out, or at the examining
station ; or there may be certain tolls or duties to pay, other
than the royalty or direct selling-value of the material.

Produce is also largely exportéd by boats. The most impox-
tant and frequently used means of transport for timber, however,
is river floating. It is universal in Burma and the Himalayan
Forests, where indeed it is, in many cases, the only possible way
of getting timber from the forests to the market; but thers is
bardly a province in the Indian Empire i in which it is not more or
less used. And when we reflect on the nature of this form of
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transit it is obvious that maony matters for regulation, arise.
Ordinarily sawn sleepers and scantling (or whole logs) are
lnunched from the timber slides into the upper porion of, rivers
where they are still in the stage of hill (torrential), streams,
flowing (with many rocks and ebstructiofs) at s, rapid rate and
with a comparatively sharp incline. The logs and pieces have to
be entrusted singly to tha water, and float along to the point
where the river leaves the hill barriers and begins to assume its
gentler course through the alluvial plains. At this point, the
logs and besms are caught and formed into rafts, which thence-
forward are under control; and then it is possible to make them
stop for examination, or for paying royalty or duty or toll, as the
case may be; there is also the question of the use of the banks
of rivers'in connection with tying rafis during the night, &c.,
and the question of preventing the obstruction of floating
streams.

And then, again, notwithstunding all care, some logs and
pieces will go past the catching places, sgmetimes before they
are marked ; or rafts break, and then pieces go astray; in this
stage, as well as before the pieces are first brought under control,
we have timber in the condition of drifé; and rules are
neaded for the collection and proper disposal of such fimber.
Very often, too, drift timber is not caught or brought ashore
under supervision, but it becomes stranded—and sometimes leoft
high and dry by a fall in the flood : in this case it is peculiarly
liable to be concealed and cuf up by the peasantry, or * super-
marked ” by fraudulent owners and contractors. Sometimes, too,
drift timber g8ts right out to the river mouth and even to mea,
and the salving of it is a regular business; and- people feel
entitled to claim a reward for recovering the timber before they
will give it up. This also is & matter to be regulated - Then.
too, there are always questions about waif timber, conslstmg of
broken bits bearing no mark, and especially of pieces (and | dome-
times whole stergs) that have fallen into the water, when broken
'or uprooted by heavy rainfall and storms: such pieces of donrse
have no marks, and the place of- origin - often- cannct . bé ‘aseer-
tained. There is often some local custom or guestion of right,
gbout. upproprmtmg waif pieces,

Lastly there are the depdts and stations at which timber is
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stored, sometimes for months together; and a variety of rules
may be required about putting timber in, and teking it out,
determining disputes as to ownership of *‘ supermarked ” timber,
and the like.!

The transit both by land and water are included in Chapter
VIIL of the Indisn Act (Burma Act, Chapter VI.; Madras Act,
Chapter V.).

In the Indian Act, sec. 41 provides that the control of all
timber (which term includes bamboos, dug-out canoes or timber
fashioned), and all forest produce,?® in transit by land as well as
by water, is vested in the Liocal Government. In Burma, it has
been thought sufficient to control the transit of timber only
(sec. 48) ; but timber includes bamboos.

Such a wide power needs to be exercised with great diseretion ; on
the other hand, it is absolutely necessary to lenve it wide, since no
excoption is practicable without virtually destroying the provisign
itself. If some persons could, under any pretence or colour of legal
exception, get some defined class of forest produce exempted from the
control imposed by the Acts, it would be like a small hole in s cistern,
which would effectually prevent its retaining any water at all. The
Government forests would be gradually robbed, and the stolen produce

! The great timber station at Kado near Montmain igan instance. I visited it
some years ago, and found an immense business going on; the ‘‘teinzd " or
certificates of the timber in the depot, were passed from hand to hand like
negogiable securities, nnd the timber was only taken out when actpally wanted.
‘Here too all “salved” timber wag brought in and r:f’lsterecl; and periodically

roceedings wers hold for determining who was the real owner of the timber, in
the frequent case in which ownership was disputed as the timber bore the marks
of more than ona owner, This was a matter of the greatost benefit and security
to the timber fraders.

2 *Timber," as already explained, can be controlled, no matter where it comes
from—it may bhe out in a fleld or a private forest or anywhere ; the term involves
no question as to the place of origin. But the various articles included by
definition (sec. 2, under the term ¢ farest produce”) are divided-into twb groups
or classes, and those in_class (b) must come from @ forest;.so that it may
sometimes be a question whether the land from which a given batch of produce
stopped for examinaiion, came, was a ‘“forest” or not. If it was, the produse
comes under the section ; if not, it is free and cannot be subjected to control. 'And
a3 the term ‘‘forest " has no specinl or legal® meaning assigned to it in the Axt,
it is. & question of fact and of the ordinary wuse of the teyms (see pp. 199, 200).
Practically, the possibility of such a question does not give rise to any difficulty.
In the case of water-transit this is especially the case,“because timber (and
‘bamboos are included) is the chief thing. controlled ; and charcoal, caoutchou,
resin, varnish, lae, bark, &e., which are really valuable, are in class (n) of the
definition, snd no question #8 to their origin_ aricess If any considerable
traflic exigted, or came to-exist, in any locality, and it became desirable to have
the powdr of checkin% the trY,ns.it of loads of fibre, or Thatching-grass, or any
other article not ineluded in olass ;{x) of the defimition, an amendment would be
lecessary.
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safely passed out undeér the pretence that the loads were not liable to
stoppage, since there is not (as a rule) any external or immediately
recognisable indication that timber or other material has come from
one place or another. In the same way, owners of forest produce
would get it stolen and safely conveyed away, withodt risk of
detection, if only a loophole for escape were provideéll on the ground
that the Act did not apply to #hem. DBut the snfeguards against
abuse are ample :—

(1J The control itself is not of an irksome or burdensome
character.

(2) The exact local ciroumstances can be taken into account, since
the precise extent of control is not laid down in the Act, but is
dependent on rules to be made under sec. 41 ; and Govern-
ment, as the guardian of the publie rights, and of the safety and
comfort of the people, would not allow rules to be made which
were really oppressive.!

Transit by Land.

The control of transit by land is effected under rules devoted
to the following points : *—

(1) The transit maybe confined to certain lines or routes, and
the use of others may consequently be prohibited.?

This provision, a8 it stands in the Act, applies both to transit
by land and water, although here I am considering these two

1 Under the Indian Act, rules under sec, 41 reqluire the sanction of the
Government of India, The provision has been omitied in the Burmsa :Act.
Sec. 8 of Act V., of 1890 has iniroduced a further safoguerd, enabling the Local
Government o exempt certain localities, or certain classes of produce, from the

rules,

% The Madras Agh (also the Burme Act) has brought under fhis head, the
question of Government extracting timber from public forests, across private land
and payi'nF for any damags it may cause (see. 36 f.). I have noticed the subject
under 2%t of way (see g 317, e

8 It will be obsenved that when the Indid Act gives power to the Local
Government by rule to authorize routes for export, or to levy fees on passes, &&.,
the rule must specify the routes and fees. But the rule iswften drafted so a3 to
declare that an authorized route is one on which the Conservator has established
depots for the pxamination of timbér, and which he has duly notified, or the fess
for passes are such as the Conservator shall, with approval of so and. so, notify,
This ia illegnl : itis held to amount to the delsgation to the Couservator, &e.,.of
en authority which tife Act says is to be exercised by the.Local Government itself,
subject to thé sametion of thie (overnor-General in ‘Council. And so with
regilating payments by rule under segc, 81, . The ruls must specify this, not
spy, that the payment is such as the Conservator of Foresta in consnltation with
the Deputy Commissioner, publishes in the bazaar, or such like.’ In the Burma
Act, it will be obaerved {sec, 86 /, &e.) it is said, shat the rales may  prescribe
ormautlharizc some spacified offidr to prescribe” ihe fess, &e. } this obviates the
diffculty.
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sinds of transit, for convenience, separately. In the case of
rivers, or rivers which have several branches, it is eagy to apply
such a, provision, and prevent floating of logs on other streams,
or on other than certain channels. But by land it is obviously &
question of thg local configuration of the country, whether such
a provision can be applied. In some places, the export lines will
be few, and no others will be practicable ; in others, besides main
roads, there may be other byepaths, or even the possibility of
traversing the open’ country at any point. Here, without the
(altogether jimpracticable) aid of a hedge, or a cordon of forest
guards, it would be impossible to apply such a provision.!
When, however, circumstances render the rule desirable and
applicable, the export or other ‘““moving” of timber, &e., on
unanthorised routes, would be illicit and constitute a forest offence.

(2) The rules may require that all produce in transit shall be

covered by & * pass.”

This pass will be conditional that the produce must stop and
Lo examined, at certain convenient depots or timber stations;
otherwise of course thn pass would be of no use, since the
wmatberial actually in the caxt, or cattle load, might not in the least
correspond with it.* Fees may be prescribed for the pesses;
they ave usunally of small amount, sufficient to cover the cost of
printing the forms, and the pay of timber station establishments.
"The amount is prescribed in the rule itself, by the Local Govern-
ment. Under some systems, the passes are paid for at higher
rates, in which case the fee represents the royalty, or a price of
the produce taken from the forest in virtue of the pass, which
operates as & ““permit ' to go into the forest and collect, cut, or
take what the pass specifies, the produce being checked on

! In such cases the best plan would probably be to say mothing about
partienlar rontes, butsmerely (under sec. 414) to provide for the ostablishment of
depots for the examination of timber and produce on the most important and
commonly used lines. If then peopls avoided them aud found out an alternatbvo
line, it would bo easy to cstablish another depot or set of, depots en that, and so
on, till all tho really fraquented routos were occupied, which under the cirenm-
stances, is ns much as it is possible to da. - i
. 2 It should be borne in mind that in %:-actioe, -this passage Of material along
eertain routes, with pass in hand, soon hecomes a matter -of wall-understood
enstom, end gives no more troubla than getting a railway ticket and selocting the

roper iips and. the right carriage, does on an ordinary jowrney. Exporters of

rest produce are always * habitnds” ; they 'anderstan!z’the routine, and if they
are -only honest.and do not sitempt to smuggle or conceal illicitly obtained:
produce, they are not reslly trpubled%y it in the lenst.
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leaving the forest by comparing it with the pass on reaching an
examination post.! This system is common in the lower hill
forests of the North-Western Provinees, in the Central Prqovinces
hills, and in the Melghdt of Berar.

It is easy to see that the evasion of awmy rule gs to getting a
pass, producing it, giving it up when done with, and so forth,
becomes a forest offence and is liable to punishment.

Transit by Water.

Transit by waler is regulated also by rules (usually ealled
** River Rules”) made pursuant to sec. 41 (B. 48) (M. 85). In
the Panjdb and in British Burma, this is by far the most impor-
tant means of transport; but it is also of great importance in
parts of Bengal (the Sundarban and Chittagong for example), in
Assam, and in the North-Western Provinces, as regards the
produce of the Himalayan forests, and in Oudh. It involves a
much more numerous set of rules, ag there are many subsidiary
points to be provided for. _

The (rovernment is vested by law with the control of rivers®
and their banks, as far as the transport of timber and forest
produce is concerned. (For the sake of brevity I shall hereafter
speak of ‘ timber ™ only—thatis the printipal artiele : theé trans-
port of produce other than wood, bamboos, firewood snd hollowed-
out-or fashioned timber, being hardly eared for at all—see note
at p. 408.)

It will be obgerved that this section does not claim any special
right of proper#y in the banks or any interest in or over the soil ;
any such right or interest may or may not exist, according to the
ordinary law of land tenure and interests in land. A riparian
owner may prevent timber being hauled up on his land or may
have a legal right to levy fees for timber so landed : with that the
Ack has nothing to do. But the Government officers liave the
control of the timbér, and may prevent it being stored so ag te
interfere with the passage of other rafts, and so forth; and may
examine the timber (if the rules so require) or otherwise deal

1 Callea “naga ' end sy osner local names, . ,
2 ¢ River ™ inoludes creeks, caeials, streams, and ‘generally all water-channals,
nodural ot artificial, (Definition.)
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with it. The fact of the banks of the river being private property
does not give the proprietor or any one else any ‘‘ sanctuary
againgt the control of the river officer.

In the_same way, where power is given by rule (sec. 41 1)
(B. 48 ) to prevent obstructions of the banks, this will be under-
stood to refer to the actual navigating way, and to interference
with the customary and lawful use of-the river and its banks as a
public highway; not to any special interference with the®pro-
prietary rights of riparian owners.

The general power given by the section to make rules against
obstructions in the river, is a very necessary one. Such obstruc-
tion is, however, most likely to ocecur in narrow creeks or arms,
and especially in the upper branches and feeders of rivers, where
sometimes the felling of a tree across them, or the throwing in
of a mass of ‘‘ toungy4 refuse '—bamboos, vegetation and smaller
trees from land cleared for cultivation—may prevent the floating
of logs, and may cause a “‘jam * or barrier of logs to be formed,
which may be not only very troublesome and even dangerous, but
also very expensive, to clear.

The same power which has been noticed under the head of
land transport, to fix certain routes and confine the transport to
them, may also be applied in the case of rivers.! And here also
the system of appointing certain ‘“ depots ** or ¢ timber stations,”
and requiring the timber to be covered by * passes * which arc
produced, and checked, when the timber reaches those stations,
finds its most useful application.? : -

In some cases, these timber stations at or mear the chief
timber markets, forming as it were the * terfnini ” of river
transit, are of great importance.

Another very important festure in the business.of controlling
timber in transit, is alluded to in sec. 41 % (B. 487). This is
a good example of the preventive action of the law which has
already been noticed when spesking of the protection of the
forest itself (p.899). The presence of a number of logs floating
dbout in a stream and often. getting stranded for.a time. when

! This power mny bs especially needed whers the river divides into several
channelg-and whieh ultimately lead down to the same place, Thoss familiar
with the Kado roles (Burma) ~vill at- onee recognize the flustration of this whick.
those rules afford.

2 Beo. 414. (Burma Act, sec. 48%.)
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the water-level fallg, or getting into a backwater; orthe fact that
a raft has been left at night moored against a bank, and may
easily be set adrift,—these circumstances and many others, make
river-timber a tempting subject for thieves and dishonest traders.
Either the log can be got out of the rivet, concealed for a time
in the sand, or in the long grass that so often fringes the river
bank, and then sawn up arfd made away with; or the mark can
be*burned out (in which case the mark of five is easily attributed
to the action of jungle fires) ; or it can be cut out, the grain being
artificially restored ; or a mark can be altered, so that when the
log reaches a depot, it is claimed by the holder of the new mark,
and the true owner loses his property, supposing it to have gone
adrift, or perhaps to have sunk.

The rules therefore have to aim at diminishing the facility
with which timber can be quickly disposed of by cutting up, and
hence it is made lawful o regulate, or wholly prevent within
certain limits, the establishment of sawpits in localities where
it is known that timber is, or easily can be, lended and cut up.

This provision is chiefly requisite in cobnection with river
transit, but the rules could equally be applied to the establish-
ment of sawpits anywhere, where there is the same risk of facili-
tating timber theft ; and they might be applied, for example, to
prohibit sawpits being set up in the vicinity of a forest.!

Tending to the same object as the regulation of sawpits, are
also rules which may be made, prohibiting and rendering penal,
the sawing-up (anywhere), the burring and concealing® of
timber, without proper leave or authority.

i The French law has similar, and sometimes sivicter, provisions. (See Code
Forest : Arh. 164, 155, and Curasson, IL, p. 1022, and Pulon, p. 216.) These
indeed existed originally in the Law of 1669. No sawpit (withoot machinery),
Arxt. 154, or mill or establishment for sawing (usine & scier) Art. 165, can be seb
up without special authority of the ‘*Governmert® (since officially interproted
to mean the order of the Préfet) on the borders (sncsinde) of a forest, or within
two kilometres distant from it. This 1ule does not apply to establishments
fofming part of regular towns or villages, which may happen to lie within the
proseri e}ci distance ; but in such cases (as in any cose where o ‘‘usine is
s})ecially authoriged)sthe timber conveyed into the factory or its yards, must be
‘*pagsed” and marked by a Forest Officer (Art, 158). -Tho ltalian Inw alse
rogulates’ the égfablishment of such places (** magazines and depots for timber
and workshops (apifiet) for-cutting up and converting timber ') by Art. 45 of the
l;w of Juns 1877. The.Prussian law (Eding, p. 185) allows-also the restriction
of sawpits, . Co O

3 ,rjg‘V]%s of conrss ean only bg done with a dishénest intention. What motive

otherwise hus a man for burving a log in the sand or covering it with a pile of
thatehing grasst
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Then again there is the risk of tampering with the property
marks on timber to which I have alluded. The rules may meet
this form of riverpiracy, by making it penal to possess or carry
marking hammers or tools for altering marks,® except under
certain conditigns.®

Such rules could not, however, work, unless supplemented by
o system of registering timber marks; this ensures it being
known what mark really indicates the property of one mfn or
another.

For the oxpense and trouble of such registration, fees are
charged ; and thus the tendency to register more than one mark
is checked,.while at the same time men of straw are deterred
from vegistering marks, having no timber really, but hoping to
stenl some from time to time and put their mark on it.?

Disputes ati law are avoided, since the certificate ean be sworn
to as evidence that such and such a mark really belongs to such
a person and indicates his ownership. Moreover, confusion is
avoided, since the registering officer will refuse to allow a private
person to register a mark already registered in favour of another
person, or in use by Grovernment officers for Government timber,
or which is so like some one else’s mark that a few cuts of a
chisel, or other implement, will readily convert one mark into the
other.

The registration also diminishes the facilities for nsing falsé
marks. Supposing, for example, that a timber thief has, en route,
cut out the marks on several logs and supermarked them with a
spurious hammer, it would be found on reaching ‘depot, that the
logs bore & mark not to be found in the register,"and such logs

! In Bwrma, they use (a.mon'g other imaplements) small combs of metal, so that
when the original marks have been pared off the smface of the log, the striated
n}l;genmncn or grain of the log may be restored by -drawing tho metal teeth over
the smooth. surface of the cut, and then applying a new hammer-mark.

2 Nor ia there any hardship in this. No honest timber owner ean require to
wander about the banks of & river with a marking hammer, still less with tobls
of which the very renson of existence, is a dishonest purpose. The proper marks
indieating property, are necessarily put on the logs in the forest before launching,
or on forming the timber into rafts, where the work is done specielly and under
anpervision, If a trader hes (exceptionally) reason-to fear that ‘a number of his,
logs have got adrift unmarked, fo that he nceds to follow them end - fnark
en routs, he must explain the speeial cirecumstences to.a Forest Officer and justify
-tbg ilgsueﬁt :h wrm pei}'mmsion to himfto mark in transif,

" 3 For at the ime of registration, if such a porson were suspected, enpuir
might be ordered ny to. whether. he really had t]fmber ; and if D.I:Jt, re:gistrttlt.tiog
might be refused. '



DRIFT TIMBER AND SALVING, 415

would be at once detained and delivery refused. 'This, it is true,
would not prevent a trader who had registered his mark, from
cutting off another man’s mark and putting on his own,but*o pre-
vent such offences, tho heavy penaltyfor tampering with marks, and
the vigilance of the forest staff as River Police, must berelied on.!

The student will perceive that in all these cases, the infringe-
ment of the rules involves dither wilful evasion for which there
is no excuse, or fraud in some shape ; therefore the law nttaches
to the offences the liability to double punishment in the cage of
second conviction, or if the offence is done at night, or after
preparation for resistance.

To this chapter of the. Forest Act, certain provisions are
sttached, the object of which is that Government should be
saved from liability for loss of timber in case a flood or other
accident, causes damage, while the timber is necessarily (or for
the owner’s convenience, as it may be in some cases) stored at or
detained at, a timber station. (Sect. 48, and so in the Burms
Act also.) At the same time, such loss may often be prevented
if timely assistance ean be procured, and so a further section
(sec. 44) gives power to Police and Forest Officers to reguire
the aid of certain persons in these cases. A person refusing to
help” would be liable .to punishment under sec. 187 of the
Indian Pénal ‘Code, therefore it is only necessary to impose the

duty, but not to specify s penalty, in the Forest Act (see also at
p. 480).

Drmrr TIMBER AND SaiLvVING

There is another branch of the subject of * timber in transit ™
to which the Forest Act dovotes a separate chapter. ' I allude to,
the subjeet: of drift timber.

Ordinarily speaking, timber in transit is under control while i
is going along with somo one in charge of the raft or in the boat
to which it i8 attached. Bui timber may get out of confrol and
go adrift. It often happens that, from the effe¢t of a sudden
rising of the mver, or from some otheir accidental cause, rafts get:

1 Bogides probibiting, marking, altering end effacing marks on timber in
transit (see. 41 &), the nags, 488 & 485 of the Indian Penal Code would*ho filly
applicable to frandulent marking of timber or having die-plates of for imitatiug

forest'** harnmers,” or private mdrking devices, Astimber is ¢ inoveable property
na question would arise about the application of the-ssctiona:
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broken up ; they sfrike a bank or an island and go to pieces; in
either case, the single logs float away without control, or, being
deprived of the support of bamboos or lighter logs to which
they are.attached, sink in the water -either at once, or after g
time when theg have Become water-logged. Sometimes they get
stranded on islands, and the water subsuies a,nd leaves them out
of reach, or they may get caught in 'snags’’ in the river bed.

In many rivers, as I have snid, the logs are at first lautiched
singly and left to take their chance till they reach some point
where the stream debouches on to the plains and becomes a steady
flowing river. At this point only the logs can be eaught and
formed into rafts. Above this point the timber is ** drift,” and
in many places is subject to great risk of theft. Fortunately, in
some rivers, the precipitous banks and torrential character of the
stream make interference with the timber impossible, except at s
few points, at which a look-out can be kept.

But it will often happen, too, that, when the logs reach the
catching-places, some of them will, in spite of all care, go past
them, and then they escape control and ‘again become drift, so as
to require protection under the rules. As logs so stranded o1
left floating without control, if marked, can ultimately be
recovered and their owners found, if some one undertakes the
charge of them meanwhile, it is obviously necessary that rules
should be made to protect such property from being made away
with, or from being farther carried away, perhaps out to sea, and
lost.

Moreover, all logs that are not marked and so become unidenti-
fiable .or ‘¢ waif,” are bythe law of the lend, the Property of sone
one, whether the * Lord of the Manor,” the Crown, or some
one else : it is equally desirable that these should not be left tc
waste and destruction. Hence under the Forest Act, the Govern-
ment assumes the primd facie right of property in all unmarked
timber within certain limits, and a right to collect and- manage
all drift timber, .., both unmarked waif, and marked timber got
loose ; and the law provides a procedure, by which. the collection
of such timber is regulated and by which its ultimate dispoéal is
arranged for.

Although, in Britislt territory, the Government may, under
sec. 45, declare the primdé fucie right of the State to all unmarked
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timber in certain limits, it is nevertheless necessary to understand
what is meant by waif, for the right of the British Government
to claim waif on its own shores is derived from the rightef the
former Native Governments. It seems to have been a long
standing and well-understood custom amdng the~-Native States
in the old days, that the Ruler is entitled to the waif timber
within his boundaries ; butthis did not prevent the customary
appropriation by local villagers, of scraps and fragments of small
value. Consequently, though the British Government has
succeeded to this right in its own territory, the Native States
that have river frontage, still retain it in their own territories.
Ag in some provinces, and notably in the Panjib, many of the
rivers which are the regular routes for timber transit, are eo
situated that one or both of the banks lie in foreign territory for
some part of the river course, it is important to understand what
“waif "’ fimber, which either Government is entitled to clpim,
really is.

““ Waif * depends on the prineiple which I alluded to in
Lecture V. (p. 68). Logs become waif when every one
““waives” a claim to them beesuse individual ownership cannot
be established.

In the Panjib, the Ruler of the State whose territory forms the
bank, is entitled to the waif, and I have little doubt that the
same rulé would be held in other provinces.

Several of the Panjib rivers run throngh foreign territory, as I said,

or have one of their banks foreign. On the Sutlej, the Panjéb
(Glovernment, as the paramount power over the Protested States, laid
down (in 1871) the true rule on the subjest. It is not the mere
absence of a device, or mark in thot sense, that makes a log ¢ waif.””
For example, on the Sutlej it is believed (and this of course is. &
question of faot) that from no forests but Government forests, could
timber in log get into the river at all. Consequently all logs, even
thopgh they have no Governnlent' mark or dévice, are identified as
(Government property (especially this is the case with logs cut by the
arosg-cut saw), and they are not “ waif ¥ and cannot be claimed by the
Chief: on whose shore they may happen to -be strandéd, or within whogs
boundary they may happen to float.
_ 3 ‘Oviginally in the barbarons law-Latin of the time, ** bone waiviain -weve
gdods wburidofied, *‘waived” of .thrown eway in flight by i thief whe was
pysued. “Where the owner of such goods was not ?;gcenble, they becamg the
rightt-df £his-Croven, or by graut of the Crown, of the Liord of the Manor

F.L. E'B
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I presume the same principle would hold good if there were certain
forests from which alone certain kinds of wood were obtainable, and
it was known who owned those forests: logs of this kind of wood
would not be held to be waif or unidentifiable,

It is trfie that on the Sutlej, unmarked logs, showing root ends or
being broken (n0t cut), and apparently the result, not of forest fellings
but of storms or other accident, arc allowed to be waif. Such logs
are spoken of as “ windfall.” In these cases the chiefs are allowed to
take the logs as waif,® but this is rather a matter of concession than
of strict prineiple. They are given up because, thongh the wood may
bo the property of Government, they have not been appropriated or
prepared at the expense of Government, and Government does not
wish to press the principle of identification too far.

The State claims all waif on its own shores, but usually
allows people to take smaller bits for their own use; the limit
commonly being what .one man can himself lift or carry away
without assistance, and sawcit thnber being not included in the
permission (or obviously many metre-gange sleepers, and other
such small scantling, would be carried off).

Under sec. 45, Government is empowered to exempt any
class of timber from the effect of the sections declaring a primd
Jacie right of ownership.

Tt will probably be asked why the Government ghould confine
its right to “ waif” within * certain limits " (by sec. 45). The
answer is, that as regards timber, waif by custom arises in con-’
nection with rivers and their banks ; but in India river-banks are
very uncertain things; in time of high flood, logs may be taken
far inland, and when the water subsides, they may be left one or
two miles or more, from the edge of the water. The Governmont
thercfore will desire to put a reagonable limit to the ares within
which it will elaim to interfere with timber. It is usual under
this section, to notify the chief rivers as under sontrol down to a
certain point in their course, and alzo to & certain distance on
either side of the water line at its cold-weather level,

X o . i »
charo o Slend, o iy the Staton amitiol 2o el sord anh popiY Sast upan &
swim after and cateh, wail Joga? There can be no doubt that waif de t,sm_ls,' on

the condition of the log, not on the fact of ita being in the water or on dry land,

ﬁai?;gﬁs the collection of such waif is mede within the bouadary of the State,

ho only question 1ha} can be reised. "The boundary may be in the middle
of the straam,
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Salving of Drift Logs.

Chapter IX. of the Forest Act (B. Chapter VIL.), regulates the
collection of drift timber in the first instance, and prevides the
procedure for its disposal when it is collelted. It is customary
to speak of * salving ” timber when it is adrift without control
and floating on its way to fhe sea where it would be sure to be
lost. *In some cases.it may be convenient for Government officers
only, to undertake the work; but in most cages it would be &
pity thab private persons who see logs going past, should not be
allowed to stop or salve them, and get a reward, provided pre-
cautions are taken that misappropriation is not encouraged under
the name of salving, All this is provided for by rules made
ander sec. 51 (B see. 51).1 It will depend on the rules whether
any given individuel is or is not justified in selving timber. For
it must he remembered that, as a general rule,” it is no offenco
in & person to take charge of apparently ownerless property, with
the bond fide intention of securing it and, restoring it to the
owner; this, however, may be affected by the existence of rules
having the force of law, which, in certain cases, prescribe that
only certain licensed or. authorized persons should interfere
with it.

‘Tt will be borno in mind that drift timber is still ‘‘in transit,”
and therefore any cutting off of marks, burying, concealing, &e.,
is punishable as an offence against the rules previously deseribed
a8 made under sec. 41 (or in some cases against the Forest Aof,
gec. 62, or the Indian Penal Code),

Under whatever plan the drift timber is secured, it has to be
dotermined what is to be done with it when galved. This will
depend on circumstances. If the logs are galved in' the water,
they are easily taken in tow by & boat, or rafted up to a drift,
timber station or depét appeinted by the (properly suthorized)

1 1 would advisc students to procure therules in forceon the Solween in Burm
as 8 good illustration of the. practical drafting of rules abont salving. ,.If the
former practico is still maintnined, 1t willbe found that thove is a certain part of the
yiver where anyond may salve, provided he takes out a licence, vegistars the maxk
he uses to denoto thet logs nre of his:salving, &ew At another part, sulving s
only done by anthorised ‘¥ (tovernmiont salyers 3 or the collection is nadertpken
by officinl, agency. .In Furms, stenmers ofteri pick up wnlnsbla logs And-take
them in tow, They then give them up ata drift titber station, and receive the
salvage reward.

3 Indian Penal Code, Section 408, Explanation II. .
EB-
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Forest Officer under sec. 45. But there are many cases where
this cannot be done.

The section therefore says that timber ‘‘smay ” be brought to
such depats. There are cages in which floods have loft large heavy
logs far inlandr; or wlere single logs, of perhaps great weight or
size, have been carried singly or together, below the lowest timber
stations, so that it would be inconvenient or costly to do more
than secure the timber in some safe place. The rules ander
see. 51 will arrange this, so that the salver may be bound to
give notice to the Forest Officer ; indeed in any case a landowner
on whose land a log was washed, would run the risk of being
charged with misappropriating the timber?! if he did not make
an attempt to find out the ownmer or give him the chance of
recovering his property. The rules also would ensble the logs
lying singly where they are, to be treated just as if they had been
taken to a drift timber station, and the same procedure regarding
claims, &e., to bo observed.

‘When the timber, is brought to a station, or is deposited, as
just described, the further procedure is go cleurly laid down in
the Forest Act, that it is only necessary to read the scotions.
But I may mention, with referemce to the right of Government
to unidentified timber in the last resort, that claimants should
be allowed every cliance of identifying their property before it is
finally taken possession of as ‘‘ waif.”

Timber while it is awaiting a decision as to its ownership,
or while it is retained pending the settlement, in a court of law,
of o dispute between rival claimants, is not liable to any seizure
or process of a civil, eriminal, or revenue court ¥ ill it has gone
through the legal procedure under this chapter. (Sec, 47 (B),
sec. 48.) This obviates the chance of 2 collision of authority.*
After the forest procedure is complete, there is nothing to prevent.

! See section 403, I, P, C., and explanations, It is quite possible to commis
the offence of eriminal misappropriation for a time only ; whonee tho necessity of
communieating with the proper official.  Of course it would be & question of faot
whether s person had kept the timber go long or under sueh cirewinstanoces, thas
misappropriation could he concluded.. '

3 In the Burma Aot the Civil Comt ouly is méationed, because practically that
is oll thatis required ; no Ravenue Court will praetieally require to attach timbor,
and if a Criminal Court does, it will be in connection with some offenée, and.
underafich ciroumstaness, that there is no object in exgepting it.

2 1 helieve that auch a dilficulty did occur sopio years ago in Burma, While
tho Foreat Officor was denling with the timber under rules then in force, the Givil
L’ourt interferod, awarded the timber and took it nnder process of Qourt,
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any Court issuing its order or injunction, or taking the timber
under ita own process. '

In deciding claims, it will be observed, the Forest ©fficer
makes the timber over to the 'person he thinks.best entitled.
This, of course, has no effect whatever a8 a bipding decision
that such person is really the owner.! Any other person might
bring o civil suit and claint against the person who got delivery
on tie primd focie appearance of his title.

If the Forest Officer cannot decide who is entitled, and so
does not think proper to make it over at once to either claimant,
he may refer the pavties to the Civil Court, and rétnin tho timber
mesnwhile. In either case, the suit must be brought within
three months ; if not, under sec. 48, the timber will finally vest
in Government, or in the person to whom the timber has been
made over, as the case may be. If the timber will vest in
Government, the Forest Officer must take his own steps to ascer-
tain the fact of & suit having been brought ox not, before he takes
possession.

Nothing. is said in the Act about the Forest Officer arbitrating
by consent of the partios.® There would, however, be nothing
to prevent their agreeing to his arbitration, and the best plan
would be to proceed under sec. 523 of the Civil Procedure Code.
The Forest Officer is, however, in no way responsible for this;
all that he need see to is that the parties sgree in writing to his
arbitration, and he may give his decision, leaving it to them. to
pursue the steps necessary to enforce it. Nor would he be
responsible if he made over the timber in accordance with such a,
decision, becauss the Aot authorises him, in any case, to make
it over to the party whom “ he deems ” entifled to it.

Nor is the Forest Officer liable for anything he does in good
faith under the section, nor is Government linble for any loss
that may happen during the detention of the timber. (Seec. 49
(BY 48, 79.)

2 Nor in a ‘subsequett givil suit could o person appesl tq the faot thet the
Worest Officer hadmade the timber ovor tohirn, as a proof that in fact it belonged
to him rather than to the other party. But tho Forest OMcer might be examined,
£y o, 'witness, as to any technical or other knowledge he possessed, which might.
throw light on the question of ownership.

2 [ which case the ordinary law would apply. Jt is %uit'o likely that if the
F%'est Offider is known to have axperiencs, the parties will dgree to abide by his
arbitration,
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When timber is made over to a claimant, there will usually be
a ““ salvage”’ fee (provided under rules made pursuant to seo. 51)
due, and possibly other expenses nlso. No person can claim ‘to
tako away his timber till he has paid these charges. But no
expenses can he so charged (sec. 50), but such as are distinctly
provided by the rules to be lovied.! '

If such fees and charges are not Paid, secs. 81 and 82 of the
Act must be brought into play: tho Forest Officer mny séll the
timber and recover the meney due.

Offences against salvage and drift timber rules aro punished
by such penalties as the rules themsclves provide.

1 ¢ Salvage fees™ consist of a sum whiclh is purely in the nature of o rewwmd
for the risk end exertien undergone in snving thoe timber, whether by Govern-
ment or private ageney.  *°Othoer expenses™ will be ihe actual cost of moving,

rafting, or storing timber, and may include a chargo the ohjoct of which is fo
defray tha cost of any spocial establishment necessarily entertained,



