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APPENDIX B.
Crvir, pDaMaars Por TREsPass.

Note on the Civil Law of Trespass.

Ax offence of trespass in a forest will in most eases be amply
provided for by the punishment and award of compensation under
goc. 25 of the Forest Act. There may, however, be exceptional
cases in which the eivil law of trespass may comie into play.

The subject belongs to that branch of law called the Law of Torts,
or tho lnw under which romedies ave provided by the Civil Court for
wrongs to the individuwal, which aro not erimes under the eriminal
law,

Uniler the civil law, any cntry on the land in: the oceupation or
possession of another constitutes a trespass, {or which an action for
damages is maintainable, unless the act can he justified. This is a
very necessary priuciple, since if it were not so, trespasses might bo
sommitted and afterwards pleaded as acts of ndverso jjossession,
although nothing lhad been dono but simply cntering on tho
preriges.

“If,” says Addison,! “a man’s land is not swrrounded by any
notual fenee, the law eneiveles it with an imaginary enclosure, to pnss
which is to brenk or enter his close. The mere ast of brenking
through this imnginary boundary constitutes o cause of nction, as
being & violation of the right of property, althongh no actual dunago
may-bo done. If the entry is made after notice or wm'ning not to
trespuss, or is a wilful or. impertinent intrusion on a man’s privacy,
or nu insulting invasion of his proprietary rights, a verly serious canse
of action will arise, and exemplary damages will be recoverable: but-
if there has been no insulting or wilful and persevering trespass, and
no actual damage has been done, and no question of title is involved,
thq damages recoverable may bBe merely nominal.

“ Every trespass upon land is, in legal parlance, an injury to the
land, although it consists 'merel') in the not of walking over it, and no
damage is done to the soil.or grass.”

If, therefore, simple tréspass, as 4 menace to propr;eta,ry right, is
actionable, so also is every act of damage, whether it is cuttipg grass
or trees, removing stones or discharging rubbish on the ground. or

1 Law of Torts (Caves'-6th edition), p. 330,
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letting out water on to the land. And evon if the wroug-doer has
caused the damage unintentionally, he is still liable if damago
nctually occurs, unless tho damage was beyond his control and ho
could not holp it.

In any Cuse, of course, the damages may be merely nominal ; "hut it
is & well-known’ principle of eivil law that wherover thero is an actunl
wrong, as such, there mnst be n remedy.

The question of actual value of dainage done, is often ono of
diffionlty. Talke, for instance the ease of a forest whieh, like so many
in Burma, consists of a-jungle of bamboos with teak scattered about
it. As long as those teak trees stand, their sced mny fall, and
greatly increaso the number of valuablo trees in the forest, especially
under proper management in keoping out fire and entting the nnder-
growth go as to encourage the teak. Here, if o mum unlowfully cuts
out o large proportion of the teak, ho not only deprives tho Govern-
raent of the value of the timber bLut also the reproductive power of
the tree. It is somowhat annlogous to tho ense of 0 wrong-loer who
ghould kill a valuable bull kept for breeding purposes @ it would be
poor compensation to give the owner the vadue of tho enreasy as beef;
what he values is the reproductive power which mny givo a yirogeny
of uscful animals.

The question of dnmagos, however, is governed by principles similay
to those which prevail under tho Contract Taw, The dnmage must
be tho direct consoquenco of the wrong, and “remote” or indirectly
resulting damages will not be allowed. What is reviote or indivect
damage, is o question. of fact under tho cireumstancos,

In cases in which the wxong-dour has mado awny with soine matevial,
the rule is that the pr eaumptmn ig against tha wrong-doer ; where o
terk tree is cut, if the timbor is not fortheoming, it will ]egnl]y ho
presumed that tho stem was sound and well grown : “omaie presumun-
tur contra spoliatorem.” An instance of this may 16 cited from the.
French law, which draws a distinetion betwean the offencos of cutting
& tvee abnve two decimetres in girth, and entting one bolow thot size,
The girth for the purposes of this distinetion is tnken at one metre
above tho ground (Arts. 192-3, Code Tor.) If the wrong-doer has
removed the stem, the measurement of course eaunot o taken nt gne
metre, so the measurement i8 taken at the top: of the stool which
remains, although this is likely to be wnfavournble, But this is on
the principle of the presumption agninst the wrong-deot.



