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PRIVY COUNCGIL.

MANOHAR DAS MOHANTA
v

HAZARIMULL.

[ON APPEAL FROM THE HIGH COURT AT CALCUTTA.]

Mortgage—Final decree—Arrears of revenue falling due before sale—Payment

of arrears by mortgagee—Mortigagee’s right to further charge—Bengal
- Land Revenue Sales Aet (X1 of 1859), s. 9.

If a mortgagee, who has obtained a final decree for sale, makes payments
to prevent a sale of the mortgaged property for arrears of revenue falling
due later but while execution proceedings are still pending, he is entitled
to obtain in a separate suit a decree, making the amount so paid & further
charge under the mortgage, thus giving him in respect of it priority over a
subsequent mortgagee. The same result follows whether the payment is
made under the Bengal Land Revenue Sales Act, 1859, section 9, or under
a term in the mortgage authorizing the mortgagee to pay the revenue and
providing that money so paid shall be realizable out of the mortgaged
property.

Nugenderchurder Ghose v. Kaminee Dossee (1) followed.

Sundar Koer v. Sham Krishen (2) and Jagannath Prosad Singh Chowdhury
v. Surajmal Jalal (3) distinguished.
Decree of the High Court (4) reversed.

AprEAL (No. 85 of 1930) from a decree of the High
Court (March 27, 1929) modifying a decree of the
Subordinate Judge of Burdwan (July 24, 1926).

The suit was instituted by the appellant against
the respondent and other defendants (who were pro
forma respondents) claiming a declaration that under
a mortgage decree which he had obtained he was
entitled to a further charge in respect of arrears of
revenue which accrued after the date of the decree
and before the sale thereunder. Defendants Nos. 1
to 6 were the mortgagors or their representatives.
The respondent (defendant No. 7) held mortgages

subsequent to the appellant and had obtained decrees

thereunder.. | |

*Present : Lord Blanesburgh, Lord Thankerton and Sir John Wallis.

(1) (1867) 11 M. 1. A, 241, ~ (8) (1926) I. L. R. 54 Cale. 161;
C L.R.B41 A,
(2) (1906) I. L, R. 34 Cale. 150 ; (4) (1929) I.L. R. 57 Calc. 208. .
L.R.34I A9 . o o

463

P.C.*
1631

April 27, 28 2
June 12,



464

1931

Manohar Das
Mohanta

v,
Hazarimull.

INDIAN LAW REPORTS. [VOL. LIX,

The facts appear more fully from the judgment
of the Judicial Committee.

The trial Judge made a decree for payment of
the sums in question with interest to the institution
of the suit, and that, in default of payment, the
amount, with further interest accrued, should he

realized by sale of the mortgaged property or a part
thereof. |

An appeal to the High Court was allowed by a
judgment delivered by B. B. Ghose J. and concurred .
in by Panton J. The learned Judges modified the
decree by directing that the plaintiff should have a
money decree against defendants Nos. 1 to 6, but that
the suit as against defendant No. 7, should be
dismissed. The decretal amount would be a charge
upon the surplus sale proceeds, if any, after satisfying
the mortgage decrees of the plaintiff and the
defendant No. 7.

Dunne, K. C. and Jinnal for the appellant. The
High Court agreed with the view of the Subordinate
Judge that the appellant paid the revenue bond fide
in order to protect his interest. That being so, under
section 9 of Act XTI of 1859, and the judgment of the
Board in Nugenderchunder Ghose v. Kaminee Dossee
(1), he was entitled to a charge on the property
“against all persons interested  therein.” The
decision in that appeal as to the remedy does not
govern the present case, as there the suit merely
sought a personal decree against the widow of the
mortgagor and raised no claim against the estate.
There is no valid reason why the charge should not
be given effect upon the property being brought to
sale. The mortgage here expressly provided that
revenue paid by the mortgagee should be added in
the mortgage money. Order XXXIV, rule 5, does
not provide, as did section 89 of the Transfer of

 Property Act, that the security shall be extinguished

on the passing of a final decree. Under the decision

(1) (1867) 11 M. 1. A, 241,



VOL. LIX.] CALCUTTA SERIES.

of the High Court, a mortgagee has no method of
enforcing his charge upon the property for revenue
paid after the date of the decree.

E. B. Raikes, K. C., and Parikh for the respondent,
The principle to which effect was given in Sundar
Koer v. Sham Krishen (1) and in Jagannath Prosad
Singh Chowdhury v. Surajmal Jalal (2), in which the
order advised in Raghunath Prasad v. Sarju Prasad
(3) was explained, governs this case. That principle
is that the right to security given by a mortgage
becomes fixed at the date of a final decree upon the
mortgage. It is conceded that Het Ram v. Shadi Lal
(4) and Matru Lal v. Durga Kunwar (5) were decided
under the Transfer of Property Act. Sukhi v.
Ghulam Safdar Khan (6) was decided under the Code
of 1908, but, it is submitted, does not affect the present
question. A mortgagee who postpones bringing the
mortgage property to sale under his decree, cannot
meanwhile add charges for revenue paid by him, and
so prejudice the position of subsequent mortgagees;
such a result cannot have been intended by the
legislature.

Dunne, K. C. in reply. Order XXIV effected an
alteration of principle. Under rule 4 interest and
costs subsequent to the decree can be recovered, which
was not the case previously. Sundar Koer v. Sham
Krishen (1) related only to the date to which interest
can be recovered at the rate stipulated in the
mortgage, not to whether the interest ceased to be
charged on the property.

The judgment of their Lordships was delivered by

S1r JoEN WarLnis. This case, which comes before
this Board on appeal from a judgment of the High
Court at Calcutta veversing the judgment of the

(1) (1906) I. L. R. 34 Cale. 150; (4) (1918) L. L. R. 40 AIL 407;

L.R.341.A.9. L. R. 45 1. A, 130,
(2) (1926) 1. L. R. 54 Cale. 161; (5) (1919) I. L. R. 42 All 364;
© L.R.54I. A.L L. R. 471 A. 7L
(3) (1928) I. L. R. 3 Pat. 279; (6) ( 921) I. L. R. 43 All 469;
L.R.511 A 101 ' L.R.481. A, 465,
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1931 Subordinate Judge of Burdwan, raises the question
Manohar Das  whether the holder of a final decree for sale of
Mohanta ' . . . .
V. mortgaged property is entitled to maintain a separate
Hazarimull.

suit to enforce a further charge against such property
for payments made to prevent a sale for arrears of
revenue which fell due after the passing of the final
decree and while execution proceedings were pending.

In 1918, the then Mohant of the Asthal Math
instituted a suit on a mortgage executed in his favour
on the 30th January, 1905, against the mortgagors,
the Tewari family, who are represented in the present
suit by defendants Nos. 1 to 6, joining the present
seventh defendant, in whose favour they had executed
subsequent mortgages, and also other members of his
family, who were interested in an earlier usufructuary
mortgage of some of the properties mortgaged to the
Mohant. According to the finding of the Ilower
courts, prior to the institution of the present suit,
the sole interest in this usufructuary mortgage had
become vested in the present seventh defendant.

The Mohant obtained a preliminary decree for
sale on the 23rd June, 1919, and a final decree on the
6th June, 1920. Shortly afterwards, he died and
was succeeded in office by the present plaintiff, who

took out execution proceedings in mortgage execution
case No. 258 of 1922.

While these execution proceedings were pending,
the Tewari family, the mortgagors, allowed the
Government revenue on some of the mortgaged
properties for the years 1923 and 1924 to fall into
arrears, and on each occasion the plaintiff, to protect
his interest and stop the revenue sale, deposited the
amount of the arrears under the provisions of section
9 of Act XI of 1859, which is in the following
terms :—

9. Deposits receivable from persons not proprietors. The Collector or
other officer as aforesaid shall, at any time before sunset of the latest day
of payment determined according to section 3 of this Act, receive as a deposit
from any person not being a proprietor of the estate or share of an estate
in arrear, the amount of the arrear of revenue due to be credited in payment

of the arrear at sunset as aforesaid, unless before that time the arrear shall
have been paid by a defaulting proprietor of the estate:
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And in case the person so depositing, whose money shall have besn
credited in the mannér aforesaid, shall be a party in a suit pending before
a Court of Justice for the possession of the estate or share from which the
arrear is due or any part thereof, it shall be competent to the said court to
order the said party to be put into temporary possession of the said estate
or share, or part thereof, subject to the rules in force for taking security in
the cases of parties in civil suits.

And if the person so depositing, whose money shall have been credited
as aforesaid, shall prove before a competent civil court that the deposit was
made in order to protect an interest of the said person, which would have
been endangered or damaged by the sale, or which he believed in good faith
would have been endangered or damaged by the sale, he shall be entitled to
recover the amount of the deposit, with or without interest as the court may
determine, from the defaulting proprietor.

And if the party so depositing, whose money shall have been credited
as aforesaid, shall prove before such a court that the deposit was necessary
in order to protect any lien he had on the estate or share or part thereof, the
amount so credited shall be added to the amount of the original lien.

On the 14th June, 1924, the plaintiff filed the
present mortgage suit, No. 9 of 1924, to enforce a
further charge for these payments against the
mortgaged properties, impleading as defendants
Nos. 1 to 6 the members of the Tewari family, the
mortgagors, defendant No. 7, the subsequent
mortgagee, and certain other members of the seventh
defendant’s family, who were found to have no
interest in the mortgaged property. The mortgage
deed of the 30th January, 1905, contained the
following covenant by the mortgagors:—

We shall duly pay into the Collectorate revenues of the mortgaged property
held in zeminddri right . . . I{ we do not pay, you shall be competent to pay

the same into the Collectorate . . . if you so desire, and the money so paid.

shall continue to be realisable from the mortgaged property like the money
of this bond.

The plaihtiff claimed by virtue of these provisions
in the mortgage bond and of the provisions of section

9 of Act XTI of 1859, set out above, to be entitled to-

add to the amount of the original lien the sums of
money which he had deposited on account of arrears
of Government revenue. He also claimed the same
relief in respect of certain cesses which he had paid,
but this claim has been disallowed and is not now in
question. |

The Subordinate Judge held that the payments
of revenue had been made to protect the mortgage
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property and that both under the provisions of the

mortgage deed and of Act XT of 1859 the plaintiff was
entitled to add them to his lien.

He also held that the payments having been made
after the passing of the final decree and before sale,
there was no sufficient reason why the charge should
not be enforced by a separate suit. As regards
priority, he held that the plaintiff was entitled to
priority over the subsequent  mortgagee. He,
accordingly, passed a preliminary decree for the
amount of the revenue payments with interest at the
contract rate until the date fixed for payment,.

From this preliminary decree, the seventh
defendant, the subsequent mortgagee, preferred an
appeal to the High Court. The learned Judges of
the High Court agreed with the lower court that the
deposits were made with a view to protect an interest
which would have been endangered or damaged by
the revenue sale within the meaning of section 9 of
Act XTI of 1859, but held, as their Lordships read the
judgment, that, in respect of such deposits, the
plaintiff was not entitled to priority over the
subsequent mortgagee, unless he could tack them on
to the mortgage debt in a suit on his mortgage, which,
of course, he could not do in the case of deposits made
after the passing of his mortgage decree.

They accordingly, in modification of the decree of
the Subordinate Judge, dismissed the suit as against
the seventh defendant, the subsequent mortgagee, and
directed that the decretal amount should be a charge
on the surplus sale proceeds of the properties, if any,
after satisfying the mortgage decrees of the plaintiff
and of the seventh defendant, and should he
recoverable from defendants Nos. 1 to 6 personally.

In dealing with this question, their Lordships
think it desirable to refer in the first place to the
decision of the Board in Nugenderchunder Ghose V.
Kaminee Dossee (1). The deposit of Government

revenue to prevent a sale of the mortgaged properties
(1) (1867) 11 M. T. A. 241, 268,
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in that case was governed by section 9 of Act I of
1845, which was in the same terms as section 9 of Act
X1 of 1859, omitting the last sentence as to the
amount of the deposit being added to the amount of
the original lien. The High Court had expressed the
opinion that the depositor had no lien, but was
confined to the personal remedy.given by the section
as it then stood. Their Lordships, however,
expressed the opinion that the effect of the section
was to give a personal remedy in addition to the lien,
and observed :—

Considering that the payment of the revenue by the mortgagee will
prevent the falulk from being sold, their Lordships would, if that were the
sole question for their consideration, find it difficult to come to any other
conclusion than that the person who had such an interest in the tiluk as
entitled him to pay the revenue due to the Government, and did actually pay
it, was thereby entitled to a charge on the #{lu% against all persons interested

therein,

They were, however, of opinion that the suit, out
of which the appeal arose, was not a suit to enforce
such a lien, but to enforce the personal liability
created under section 9 of Act I of 1845. It appears
from the judgment that no suit had been brought in
that case to enforce the mortgage, and the case,
therefore, 1s not a direct authority as to the effect of a
deposit under section 9 by the holder of a mortgage
decree for sale in respect of arrears of revenue which
had fallen due after the mortgage decree and before
the sale of the security. It appears to their
Tordships, however, that the interest of the decree
holder in the security directed to be sold is pending
sale at least as great as that of a mortgagee before
decree, and that the fact of his having obtained a
mortgage decree before his claim to a lien arose is
no sufficient reason for depriving him of such lien in

respect of what are really subsequent salvage payments -

in the absence of a statutory provision to that effect.
Accordingly, the deposit in the present case was
necessary to protect the appellant’s lien, and the effect
of the new provision in section 9 of Act XTI of 1859
is to enable him to add the amount of the deposit to
his original lien. |
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For the respondent much reliance has been placed
on the decision of this Board in Sundar Koer v. Sham
Krishen (1), which was followed in Jagannath Prosad
Singh Chowdhury v. Surajmal Jalal (2). In their
Lordships’ opinion, all that was decided in the earlier
case was that, under the Transfer of Property Act,
the effect of the preliminary decree is to convert the
mortgage claim into a judgment debt, and the
mortgagee, as stated in  the judgment, into
a judgment creditor or decree holder, and,
consequently, to deprive him of any right to
further interest at the contract rate in respect
of his mortgage claim covered by the decree.
As regards the present question, the only effect of the
preliminary decree was to make the mortgaged
property security for the judgment debt pending
realisation by sale as provided in the decree, and,
pending such realisation, the plaintiff, as a secured
decree holder, was just as much interested in the
preservation of the security as he had been under his
mortgage while it subsisted, and their Lordships see
no reason why he should not be entitled, in accordance
with the opinion of the Board in the case already
cited, to a first charge in respect of the payments of
revenue made after the passing of the final decree,
which were really in the nature of salvage payments
on behalf of all persons interested.

In the present case, the same result is reached as
to subsequent encumbrances by reference to the
mortgage deed itself. The authority conferred upon
the mortgagee by that deed to pay the Government
revenue in respect of which the mortgagors make
default is not limited in point of time. It is
necessarily intended to continue so long as the

. mortgagee remains interested under the mortgage in

the mortgaged properties. When the payment is so
made, it becomes, by the very terms of the deed, a

{1) (1806) I. L. R. 34 Cale. 150; (2) (1926) I. L. R. 54 Cale. 161;
L.R. 34T A, 9. L.R.G4T. AL
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further charge upon the properties which, presumably,
1s enforceable as such.

For these reasons, their Lordships are of opinion
that the appeal should be allowed and the decree of
the Subordinate Judge restored, with this modification
—that instead of a decree for sale, the plaintiff should
have a declaration that he is entitled to a first charge
on the sale proceeds in the mortgage suit, and they
will humbly advise His Majesty accordingly. The
respondents will pay the appellant’s cost both here
and in the Appellate Court.

Solicitors for appellant : Watkins & Hunter,

Solicitors for respondent : W. W. Boaz & Co.

A, M. T.
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