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Before Muherji and Mallih J J .

EADHAKISSEN CHAMARIA

V.

DUBGAPRASAD CHAM ARIA*

Evidence—Admissibility of oral evidence qualifying cm agreetnent in a
consent decree— Indian Evidence Act (I  of IS72), s. 92, provisos {1) and
(3), construction of.

The true meaning of the words “ any obligation ” in tlie third ptoviao to 
section 92 of the Indian Evidence Act is any obligatioii whatever iinder the 
contract and not some particular obligation wliich the contra(it niay contain.

Jugtanund Misser v. Nerghan Singh (I), Ramjibiin Scrowgy v, Oghore 
Nath Ghatterjee (2), Vishnu Ramchandra Joshi v. Qanesh Kriahna 
JSathe (3) and Mitchell v. Tennent (4) referred to.

Under section 92 of the Indian Evidence Act, the par(.ios to a written 
contract may not vary the same, but they may show that they never came 
to an agreement at all and that the signed paper was never intended to be 
xecord of the terms of the agreement; or they may show that a written con
tract, which has no date, was not intended to operate from ita delivery, but 
from a futare uncertain period; or they may show' that the parties never 
intended the signed paper to be an agreement vintil a condition precedent was 
fulfilled.

Where upon the application for execution of a decree on coini)romise 
against three judgment-debtors, two of them objected to its execution on the 
ground of a separate oral agreement with the plaintiff that they (tlie objectors) 
were to be treated as sureties for the third jvidgmcnt-debtor in spite of thoir 
joining in the petition of compromise resulting iji the cornpromiKC decree, it  
was held that, under section 92 of the Indian Evidoncti Act, Hu<jh separate 
oral agreement was inadmissible in evidence.

A p pp e a l  fro m  Or ig in a l  Or d e r  b y  th e  defendants, 
Eadhakissen Chamaria and Matilal Cliamaria.

The material facts will appear from the judgment.
Sushil Chandra Sen and Santimay Majumdar for 

the appellants.

^Appeal from Original Order, No. 68 of 1930, against the order of P, B.
Banerji, Subordinate Judge of Hooghly, dated Jan. 13, 1930.

(1) (1880) I. L. R. 6 Calc. 433. (3) (1921) I. L. R. 45 Bom. 1165.
(2) (1897) I. L. R. 25 Calc. 401. (4) (1925) I. L. R, 62 Calc. 677.
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S. N. Banerjee a,iid Kushi'prasJiun Chatterji for 
the respondent.

C ut. adv.  vult.

M u k e r ji  and  M all  IK J J . The parties concerned 
in this case are the widow and the three sons of the 
late Ray Bahadur Seth H ardutt Rai Chamaria. One 
of these sons, namely, Durgaprasad, sued his brothers 
Radhakissen and Matilal and their mother Anardeyi 
Sethani to compel them to execute a conveyance and 
for other reliefs. Into the details of this litigation it 
is not necessary to enter and it would be sufficient to 
say that it ended in a decree on a compromise, the 
relevant terms whereof, shortly put, were that the 
defendants would pay to the plaintiff the moneys, 
together with interest, which the latter had paid for 
purchase of the properties, as also the expenses actually 
incurred by him for the said purchase, and that it 
should be declared that the properties belonged to the 
mother Anardeyi Sethani. Of the amount so to be 
paid, rupees four lakhs and twenty-five thousand was 
paid at the time, and the remainder, that is to say, 
another four lakhs and odd together with the expenses 
aforesaid was to carry interest with yearly rests and 
was to be paid in monthly instalments on certain 
specified dates. I t  was further provided that, “In 
“ default of payment of any instalment on the dates 
' ‘aforesaid {i.e., specified) or within seven days 
' ‘thereafter, the balance then remaining unpaid under 
"‘the decree shall become forthwith payable.”

The deoree-holder applied for execution of this 
decree, alleging that there was default and that only 
rupees one lakh and five thousand had been paid out 
of the decretal dues. Some other instalments were in 
fact paid, but they were not certified within the time 
allowed by law; and on the objection of the decree- 
holder the executing court refused to take cognizance 
of the payments. Anardeyi Sethani then instituted a 
regular suit and obtained a decree for the sums paid 
together with interest. The court below has ordered
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that decree to be set off against the one under 
execution. As regards this matter there is nô  
dispute.

There was a dispute as to what the expenses- 
incurred! by the decree-holder for his purchase actually 
amounted to, he having claimed Rs. 15,000 on that 
head, but the decree-holder has withdrawn his claim 
as regards that item.

The order complained of in this appeal, which has 
been preferred by two of the judgment-deb tors, namely, 
Radhakissen and Matilal, is one by which the court 
below has overruled their objections to the execution 
of the decree.

Of these objections, the one that has been pressed 
with great force and ingenuity is that the court below 
has refused to allow them to prove an ci.greement whic.h 
would have established that the decree was not 
executable as against the appellants. To appreciate 
this objection it is necessary to state a few facts. In  
the petition of objection, the agreement was set out in 
the following terms :—

In accordance with the tenns of compromise; aettlcd Ijctwc'c'ii tlie parties 
it was settled that tlie property in question should bolons to tho jiigtnont- 
debtor, Sreemati Anardeyi Sethani, who would pay to the (Jt'cree-Jjolder 
the price thereof in the manner set forth in tlio petition of c!om}>romiso filed 
in the said suit. The objectors did not acquire any ri^ht in the property 
concerned and were not therefore liable to pay the pri«-e thevoof or any i^art 
of it to the decree-holder. The decree-holdcn’, however, ro<|ueKtt'd tlu; objec
tors to join in the petition of compromise and gave iiiom <liHtinei)ly to 
understand that they would not be held liable foi’ any i)art of the amount 
set forth ui the petition of compromise eh payable to the tleeree-holder,*** 
In the circumstances, the present execution ease agairxHt tho objeetorH cannot 
proceed. At any rate, in the circumstances stat-ed above, tlie o>)jo(!torfl 
can at best be regarded as sureties and execution, cannot proeced aguiiiBt 
them unless the decree-holder has failed to realisse his dues from the judgmont- 
debtor Sreemati Anardeyi Sethani.

Read properly, it would seem that the objectors* 
case primarily was that there was an understanding 
between the parties that, although the objectors wero 
to join in the petition of compromise jind a decree 
was to be passed in accordance therewith, they would 
not be liable, and that, if having joined in the 
petition on an understanding to that effect they were 
not altogether absolved, their legal liability cannot 
amount to- anything more than that of sureties only.
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In  the two letters wliicli they TvTOte on tlie 15tli 
November, 1929, they stated, “ I t  was specifically 
"‘agreed that the decretal amount would be realised 
“'from our mother, and neither I  nor my brother would 
■‘"be liable.” From the wording of these letters also 
it  would seem that the understanding was they would 
incur no liability by joining in the petition of 
compromise. The objection, however, was pressed in 
the court below in a somewhat different form. The 
Subordinate Judge has taken it to be the following : 
'“ The judgment-debtors Nos. 1 and 2 further contend 
“ that the execution proceeding is incompetent so far 

as they are concerned, as there was a 
contemporaneous oral agreement that they would 

“be liable only as sureties or guarantors. I t  is urged 
' ‘that opportunity should be given to them to prove 
this oral agreement. ’" This agreement is obviously 
<iifferent from the understanding referred to above, 
but, as it was put forward before the Subordinate 
Judge and has been dealt with by him, it will have to 
be considered whether either' the understanding or 
the agreement aforesaid can be proved. The 
appellants rely upon proviso (5) to section 92 of the 
51vidence Act for this purpose.

A good deal of reliance was placed on behalf of 
the appellants upon the case of Tennent v. Mitchel

(1) for the contention that the evidence which the 
.appellants desired to adduce should have been allowed 
to be given before it could be decided as to whether 
i t  was admissible or not. In  that case, the trial Judge 
had decided, on an application to strike out, that a 
certain matter was irrelevant. The court of appeal 
held that the averment in the defence was not clear 
enough to warrant a finding that it was irrelevant, 
and they held that “ the court should not, as a rule, 
“ decide an important point as to the relevancy of 
‘̂matters on an application to strike out whether an

oral agreement contemporaneous with a written 
document is admissible in evidence will depend to ■ 
some extent as to how the case is presented at the trial.

(1) (1926) 29 0, yV, K. 670, 673.
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This propovsition for which there cannot be the least 
doubt is not of much use to the appellant now, because 
they have already set out in the objection what is the 
agreement they rely on and have also placed their 
version of it clearly before the Judge of the court 
below, and it is not suggested before us that it was 
ajiything else. I t  will be seen that before the order 
of retrial that was passed by the court of appeal in 
Tennent v. Mitchel (1), the suit was tried again and 
the agreement was then ruled out upon the view that 
proviso (3) to section 92 would not justify its 
admission. In Jugtanund Misser v. Nerglian Singk
(2), Ramjihtm Serowgy v. Oghore Nath Chatterje(^
(3), Vishnu Ramchandra Joshi v. Gcmesh Krishna 
Sathe (4:) and Mitchell v. Tennent (5) and other caset  ̂
it has been laid down that the true meaning of the 
words ''any obligation’' in the 3rd proviso to section 
92 is any obligation whatever und'er the contract, and 
not some particular obligation which the contrat’t 
may contain. Provisos (7) and {3) in substance follow 
Pym V. Camfhell (6) and Davis v. -Tones (7). The 
parties may not vary a written statement, but they 
may show that they never cam© to an agreement a,t all 
and that the signed paper was never intended to be 
record of the terms of the agreement, for they never 
had agreeing minds; or they may show that a written 
contract, which has no date, was not inten(h^d to 
operate from its delivery, but from a. future uncertain 
period; or they may show that the parties never 
intended the signed paper to be an agreement until 
a condition precedent was fulfilled. Tt has been axgned 
that the terms of settlement in this ca,sc should be 
regarded as not one, bat as consisting of several 
contracts, at least two, and that, far as the 
appellants are concerned, it should be taken, tha't the 
contract that was evidenced by the terms of settlement, 
as between the plaintiff on the hand aiul the

(1) (1925) 29 0. W. N. 670.
(2) (1880) T. L. B. 6 Calc. 433.
(3) (1897) I. I.. R. Calc. 401.

( 4 )  ( 1 0 2 1 )  r .  L .  R .  4 6  H o i u .  1 1 5 5 .

(5) (1925) 1. L. E. 52 Calc. 077.
(6) (18B6) 6 K. & li. 370;

1 1 9  E .  R .  9 0 3 .

( 7 ) ( 1 8 5 6 )  1 7  C .  B .  6 2 5  ;  1 3 9  K .  K .  1 2 2 2 .
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appellants on the other, should be regarded as one 
separate from the contract as between the plainti^ 
and Anerdeyi Sethani, and that it is open to the 
appellants’, under proviso ( S )  to section 92, to show 
that, as regards the former contract, no obligation 
would attach to it until the plaintiff was unable to 
realize his dues from Anerdeyi Sethani. A division 
or splitting up of the contract in that way, in our 
opinion, is not what the proviso contemplates ; to 
allow such splitting up would be to vary the contract 
taken as a whole. In  our opinion, an understanding- 
that no obligation would ever arise upon the contract 
or an agreement that the appellants would be liable 
only as sureties is not provable under the proviso. 
Nothing that has been said in J.M. Maneckjee Y.Maung 
Po Han (1), or in any of the other cases citedt on 
behalf of the appellants, in our opinion, militates, 
against the view we take. On the other hand, that 
oral evidence to show that the liability of one of the 
executants of a bond could arise only in the event of 
the other executant not paying or in other words that 
he was to be regarded only as a surety is inadmissible 
in view of section 92 has been held in Harek Chand 
Bobu V. Bishun Chandra Banerjee (2 ), Maung K o ' 
Gyi V. V . Kyaw  (3) and Narasimma Murti Sastri v .  
Ramasami Chettiar (4). On the main contention 
that has been urged in support of this appeal, namely,, 
as regards the propriety of the refusal to let in 
evidence, we must hold against the appellant.

Another contention, though of minor importance, 
was also urged in the appeal. I t  was said that the 
decree-holderg never told the appellants clearly what 
the expenses actually incurred by him for the purchase 
were, and that this fact should be ' taken into 
consideration in deciding whether he is entitled to 
the full amount of the interest he has claimed. This 
contention, however, ought not to be allowed to 
prevail, because in answer to the letter, Ext. 1, the 
decree-holder’s solicitors, in their letter, Ext. 3,
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(1) (1924) I. L. R. 2 Ban. 482.
(2) (1903) 8 0, W. N. 101.

(3) (1927) I. L. E. 6 Rasi. 168.
(4) (1922) 46 Mad. L. J. 91.
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leferred tlie appellants to the plaint, wliicli we are 
told specified the amount as Rs. 15,000. There was, 
therefore, nothing which could stand in the way of 
the payment and nothing surely as regards the reat 
of the dues in any event if the appellants had a iiiind 
to pay.

The result is that, in our opinion, tlie order 
complained of is right. The appeal, accordingly, 
must be dismissed with costs. IToaring fee 10 gok! 
mohurs.

A 'ppenl dismisi^ed.

A. K. D.


