Seminar on Government Rergulation of Private Enterprise

The first session for discussing papers was held 1n the
afternoon today (Thursday, March 27, 1969). The
subject for discussion was "Constitutional framewori:
limits over the.Centre and State Power,! The following
five papers wv«re taken up for discussion:
1) Constitutional framework: Limits over the Union

and State Power - Dr., M.,P. Jain

2) Demarcation of Power Between the Centre and
the States - Dr, 2, Chatterjee

3) The extent of the power and the limits of the
Union and the State Power to regulate the economy -
Professor T.3.Rama Rao

4) Some thoughts on Government Regulation of Private
Industry in India - Mr, H.G. Paranjpe

5) The extent and the limits of the Union and State
power to regulate the economy - Dr. R.B.Tewari
Out of the above papers, two major issues emerged for
discussion:
1) The power given to the government for controlling
“industrial enterprise aad the question of funda-
mental rights acting as restraints thereon.
2) The relation of the Centre and the States

generally and in the area of industrial regu-
lation particularly.

As to the first, it was pointed out that, as the
judicial interpretation of article 19(1)(g) has.
progressed over the time, the court has conceded quite
enormous powers to the goveiament to control private

enterprise, so much so that the article has ceased
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to act in any formal sense as a restraint on government

power,

On the question of federalism, the major theme duveloped
was that in the area of industrial regulation there
exists a variety of centre-state relations under the
various control laws enacted for the purpose; that this
area has not yet been fully mapped and that it was
important to do so in order that a full idea of the
federalism in working may be had, Out of this arose
the general queg*ion of re-structuring the relationship
between the Centre and the States, Sonme speakers put
forth the point that in the present set-unp, the States
did not enjoy much power, that they hsve many respon-
sibilitics to discharge, that their financial re-
sources were not adequate to enable them to wmcet theair
responsibilities. As against this. the cther point of
view put forth was that in India the frauaers of the
Constitution consciously devised a sclieic of things

in which the centre was to play a coiinant role. Fur-
ther, it was pointed out that the mein guestion was not only
that of allocation of powers but of tie welfarc of the
people and where power should lic should be decided
only on the basis as to whether it will promote the
welfare of the people in the long run, It was pointed
out that it was not a simple matter to think of re-

allocation of taxing and other powers between the
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Centre and the States as there are many problems involved
therein. In the U.S.A., Canada and Australila ﬁo take
one example, lncome tax was a concurrent matter, but
in Australia and Car< "2. under the impact of the Second
World War, it had to be ccatralized and the states de-
barred from imposing the incax tax. In United States,
because oi the goncurrent powers to levy income tax many
problems of overlapping and multiple taxation have come
into beinz. A person may have to pay a number of income
taxes on one income. This confusion must be avoided in
India at any cost, and, therefore, while thinking of re-
allocation of taxing power the convenieiice of collection
and of the people must be kept in view, Another question
which was also impo¥tant in this connection was whether
any reallocation of powe.s can neet the needs of all the
states in the country, The economy of the states was
not uniform and may be that income tax, for example,
may give adequate revenue to one or two states but may
not be sufficient for the other states, This will mean
that these states will still have to ask for assistance
from the Centre., But the Centrec would not be in s position
to give much help as its capacity would havc been impaired
by taking away taxing power fro.. it. Ia this connection
it was also pointed out th=t in othcecr federal countries
the systcn of fedecral-grants-in-cid has comne in%o vogue
and that in Australia, the Commcnwealth Grants Commission
has been specifically set-up to look into the financial

position of the so-called deficit states. Thus the flow
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of funds from the centre to the s tates has bhecome an
accepted norm of federalism in all couantrics, The con-
sensus, therefore, was that re-structuring oi Centre-
State relationship was a very delicate matte. and that
it needs a lot of carcful study before any readjustment

in the Centre-State relationshiy can be thought of,






“he Indian Law Institute, New Delhi

March 28, 1969

Seain:r on Government Regulation of
Privete “nterprise

A brief repoert on the second and third sessions of

today (Friday, March 23, 1969) for the press:

Second sessioa

Sub: Deteruining the pattern of industria-
lization: restrictions on establishment
and expansion of industries,

(a) Industries (Development and
Regulation)Act, 1901,

(b) Capital Issues Control Ac*, 1947
Shri D,L. Mazumdar presided over the session. The
following threepapers were discusseds
.) The Capital Issues Control Act, 1947
.- by Shri MK, Vexitatachalanm
2) Determining the patterns of Industrial
Development through licensing: Procedure

and ?olicy by Dr. S.2.Sathe

3) Capital Issues Control in India- by Dr,
G. Balaxrishnan

Some shortcomings in the Capital Issues Control were
pointed out, It was stated that at the moment the
scope of the Capital Issue Control Act was very ruch
liwited and 1t was operating at certain strategic
points., Souwe particinants sugygestad that the Act in
question had outlived its utility and should now be

scrapped. The present coatrol on issue of bonus shares,
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1t was pointed out, was mainly to regulate the issue of
bonus shares by hundred per cent foreign owned companies
in order to persuade them to tke inm Indian participation.
And as Government did not want to discriminate between
the foreign and Indian companies, the control has to be

carried on “or all companies,

There was no concurrence on the point vhether Goverimsnt
should have a right to ask companies not to keep shares

partly paid after a certain length of tiie,

It was pointzd out that the Controller of Capital Izsues
was not very rigid about the maximum ratzs of interest
oin debentures and prefereince sharés. In a few céses
higher rates have been alipwed; A suggestion was aode
that to streamline the pré;ent machinery, the work oi the
Controller of Capital Issue should be transferred to the

Company Law Department,

As regards industrial licensing a number oi participants
pointed out the lacun-. in the law insofar as no norius
have been laid down for rezulating discretion of the
licensing authorities and there is no provision for giving
hearing to 2 party who is refused a licence, A view was
also expressed that since licensing is restrictive and
does not promote industrialisation, it might be considered
whether it should be continued any longer, It was comion

knowledge that the licensing technique has failed to fulfil
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the objectives which it was supposed to achieve, There
was, as the Hazari Report has shown, concentration of
economic powers in few coimmcercial houses, and that the
reglonal imbalances hzs also not boen dons avay with,
Therefors, licensing procedure should be aoolished ~nd

a step taken in the dirsction o. rc¢laging some of the
hindrances which stand in the way of industrialisation,
The case for abolition of licensing becomcs stronger

in view of the impending legislaticn regarding lonopolies
and restrictive trade practices which could now taks

care of the concentration of ceconomic powel, the gucs-
tion of prioritises of industrialissztion and ch nnelisa-
tion of private investment could be baizen carc of through
the nechanism of control of capital fssacs anl the fo-
reign Exchange Rcegulaticn Act and social control oi baniss,
Roglonal disparitics could botter be rauoved by intro-
auecing a systean of incentives to those industrialists

who would agree to start industrics in the backward areas.
A nunber of participants were ox the view thoet perhaps
for some tine to coame licensing of irdustries night be
kept in oseration but that the lacunse c¢xisting therein
should certainly be removed, One oi the chief deiects

of the present-day technique was the delay it ceused in
the licensing of the undertaking with the result that
many appiicants lost intecrest in cstapslishing industries,
and such deficicenecies should be removed if industrizlisa-

tion in India has to be promoted,






Third Session - Commodity Control

The session was presided over by ShikX.3. Lall, Secretary,
Ministry of Foreign Trade and Supply, Government of India,
The following three papers werc discusseds
1) Control of the Cement Industry by Shri S.C, Azgarwal

2) Control over Fertilizer Prices an¢ Distribution by
Shri Laxmi Narain

3) Commolity Control in India by Dr. .»>. Jain

It was pointed out that in the area of commodity control
there was too much power with the government. No stan-

dards or policies were laid down in the law to zuide

2
adiministrative action, The procedural safs:iuards were

more or less absent., Hearing to an individual was provided
only in case of confiscation of stocks, It was stated that
there was special need for safeguards to an individual

in the arca of {ixation of prices for commoditics, Of
course, thers was no divficulty wherc the tariii comni-
ssion was involved, as the comaission iixed the prices
after hearing and taking into account the represcntations
made by ths persons concerned, It was pointed out that

in the aren where this was not so intcoraal procedurcs for
fixation of prices existed., The need i'or having some

kind of formel arrangement for seeking redress against

the price fixation orders of the government was emphasized,

as at present the producer wes coupletely at the mercy

of the government, It was mentioned that the provisions






of the Industries (Bevelopment and Regulation) Act and
the Essential Commodities Act overlapped for controlling
the commodities. At fimes contradictory orders were
issued under these separate enactmcnts. In the area

of speciiic commodities, commodity boards functioned,

It was stated that thcy were not very efrective in ful-
filling the objective i'or whichthey were created, Their

composition was too much dirfused,

It was noted that sincc 1966 the government has becen
1ollowing the poliby of gradual relaxation of coatroel-.

As at present the administrative machineiy was not

geared to implement-the—various—controls vhich were

complex in nature and had innuacrable actions and rew-
actions between the comtroller and the controlled, Controls
can only work effectively in case of a {ew commoditics

and not as a general instrument to control a wvery large
nuiber of couwiodities., The lcast successful area of the

commoGity control was i the distributive mechanism,.








