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A major legal trend discerniblec in Post-Independence
legislation in India has bcen the increasing use of
criminal sanctions intended to protect public economic
interests and collective welfare, Though it cannot be said
to be a wise legislative nolicy in all cascs, nonetheless
the effectiveness of criminal sanctiens, properly and
judiciously administered, in controlling business behaviour
and maintaining propcr commercial standards cannot be
minimised, This paper attempts to focus attcnticn cn
some of thc preblems and postulates in the ficld of
enforcement of business laws, narticularly through criminal
sanctions,

Punishment, it is spid, has the twin objectives of
preventing a person who has committed a crime from ,
repeating it and deterring others from committing similar
crimes, The accomplishment of these cbjectives is to a
large extcent depcendent uvnon a crreful use of the scntencing
discretion provided by thc law and an objective appreciation
of the legislative intenticon ir nrohibiting the bchaviour
made punishable under the law, 1In the case of eccnomic
offences it is all the more neccssary to do so, in sc¢ far
as an unimagin-tive exercisc of the sontencing function
may be self-defesnting inm its purposc and may well lead to
disresnect for law and administration of justice, 1In this
backgrcund when cne examines thé governmental administration
and judicinl enforcement.of laws “~cgulating nrivate
enterprisc one cannot fail to notice wide disparities in
approaches nnd irraticnal discriminatirns in trcatment
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resulting in much avoidable social, ecnnumlc and moral damqge
Assuming that administration of criminal justice has to

play an increasingly important recle in social and economic
reconstruction in India, the following suggestions are
submitted for consideration,

1. The legislature has to be coruticus and ohjective
in its apprcach in respect of rrescribing punishments for
eccnomic deviations., Legal contrnl through criminal
sanctions shculd be sparingly employed in the contrel of
economic behavicur. 1In cascs nf serious violations the
policy should be to provide for such fines on the offender
as to be deterrent enough and alse, as far as possible, toO
make. good the loss suffered by the. public through the
commissicn .of the offence, Such measurcs like publicity
of the offence in stated newspapers at-the offender's
exrense, confiscation of nroperty, for feiture.of economic
rights and privilteges etc., are effective punishments
against businessman-criminals, The nractice of providing .
the maximum and minimum punishments may be surnlemented
by giving appropriate criteria in the legislation ‘itself for
distinguishing ¢reater and - lesser ‘degrees of crime and:
levels of puhishment,

The dominant attitude of considerirg regulatcery offence
as technical deviations id detrimental to ‘the socic-eccnomiic
policies of the government as reflected in these leogislations,
Nominal fines are of no consequence against mighty
corporations and some of them scen to be inclined tco take
it as nart of their cccunational hazards ignoring the
sanctiaons altcgether.: :

2. The traditicnal concents of criminal jurisnrudence:
narticularly in the ¢icel'd of nrocedural law, necd suitable
modification in its anplicnatinn to economic and welfare
legislaticns,

Effective cnforcemcnt of husiness laws is made difficult
in India by a large pumber of com~lex and varied sccio-
eccnomic factors, The cornorate form of business organizatiof
and the separation of ownershin from control “have made the
fixation of resronsibility rather Aifficult and the perpetra-
tion of fraud comparatively easy. Furthermare, the change
in the economic and social structure of commercial nrenerty
has revolutiorized the practices of modern business
dynamics and has mate its control through traditional methods$
ineffective, Many business violations are non-violent offenc¢
of a highly complex .and technical nature which affect the .
public not directly as conventicnal crimes do, but indirectly
and in a diffused form cver a period of time. "The investing
public who form thc innocent victims of many business frouds



may not even know abcut the vi~claticons and the harm they
have suffered for quite scme time, and by the time they come
to realize their losses legal rrcceedings will have become
either impossible, futile or infructuous,

Concentraticn of economic nower in terms of income,
properfy and operational control over the private cornorate
sector has tended to monopolistic and restrictive practices
on the part of big business, The situationis further compli-
cated by inter-corporate investments, multinle directerships,
interlocking of directorships between banks and industrial
undertakings managing agency system and ccntrol of newspapers
by indastrial houses, In many cases the economic nower in the
hands of big business has been used for pelitical corruption
and abuse ¢f the legal and administrative processes,

It is in the above context one has to examine the
procedural modifications which cculd be adented in the
criminal enforcement of business laws, A change that could
more often be employed than new is the shifting of the
burden of procf to the accused on the establishment of a
prima facie case, Further, it may also be examined whether
the assessment on technical matters of fact by the
enforcement agencies of the government cculd be made
ordinarily bhinding on the courts unless they are disproved
by the opposite party,

3. The enactment 0% increasing number of regulatory
laws by the State is itself indicative of the conflicting
ideologies held by the society vis-a-vis the business
community, Unless businessmen themselves realize their
social resnonsibilities in the ceontext of contemporary
socio-economic philosophy as enshrined in the Constitution,
governmental control is likely to develop into state
monopely, a Situation which may nct be consistent with the
spirit of the Constitution, As such there is urgent need
for evolving a strong institutional framework by business for
voluntary enforcement of moral standards in their occupational
conduct, Strict enforcement of g comprehensive code of
ethical norms in business behaviour through nrofessional
organizations is the minimum that shculd be immediately
done to improve the nublic image of business in India,
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