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A m a j o r l e g a l t r e n d d i s c e r n i b l e i n P o s t - I n d e p e n d e n c e 
l e g i s l a t i o n i n I n d i a h a s b e e n t h e i n c r e a s i n g u s e of 
c r i m i n a l s a n c t i o n s i n t e n d e d t o p r o t e c t p u b l i c e c o n o m i c 
i n t e r e s t s and c o l l e c t i v e w e l f a r e . Though i t c a n n o t be s a i d 
t o .be a w i s e l e g i s l a t i v e p o l i c y i n a l l c a s e s , n o n e t h e l e s s 
t h e e f f e c t i v e n e s s of c r i m i n a l s a n c t i o n s , p r o p e r l y and 
j u d i c i o u s l y a d m i n i s t e r e d , i n C o n t r o l l i n g b u s i n e s s b e h a v i o u r 
and m a i n t a i n i n g p r o p e r c o m m e r c i a l s t a n d a r d s c a n n o t b e 
m i n i m i s e d . T h i s P a p e r a t t e m p t s t o f o c u s a t t e n t i o n en 
some of t h e p r o b l e m s and p o s t u l a t e s i n t h e f i e l d of 
e n f o r c e m e n t of b u s i n e s s l a w s , P a r t i c u l a r l y t h r o u g h c r i m i n a l 
san c t i on s . 

P u n i s h m e n t , i t i s s a i d , h a s t h e t w i n o b j e c t i v e s of 
p r e v e n t i n g a p e r s o n who h a s c o m m i t t e d a c r i m e from 
r e p e a t i n g i t and d e t e r r i n g o t h e r s from c o m m i t t i n g s i m i l a r 
c r i m e s . The a c c o m p l i s h m e n t of t h e s e o b j e c t i v e s i s t o a 
l a r g e e x t e n t d e p e n d e n t upon a c a r e f u l u s e of t h e s e n t e n c i n g 
d i s c r e t i o n p r o v i d e d by t h e law and an o b j e c t i v e a p p r e c i a t i o n 
of t h e l e g i s l a t i v e i n t e n t i o n i n p r o h i b i t i n g t h e b e h a v i o u r 
made p u n i s h a b l e u n d e r t h e l a w . In t h e c a s e o f e c o n o m i c 
o f f e n c e s i t i s a l l t h e m o r e n e c e s s a r y t o do s o , i n so f a r 
a s an u n i m a g i n a t i v e e x e r c i s e of t h e s e n t e n c i n g f u n c t i o n 
may be s e l f - d e f e a t i n g i n i t s p u r p o s e and may w e l l l e a d t o 
d i s r e s p e c t f o r law and a d m i n i s t r a t i o n of j u s t i c e . In t h i s 
b a c k g r o u n d when one e x a m i n e s t h 6 g o v e r n m e n t a l a d m i n i s t r a t i o n 
and j u d i c i a l e n f o r c e m e n t of l a w s " " c g u l a t i n g o r i v a t e 
e n t e r p r i s e one c a n n o t f a i l t o n o t i c e w i d e d i s p a r i t i e s i n 
a p p r o a c h e s and i r r a t i o n a l d i s c r i m i n a t i o n s i n t r e a t m e n t 

* F a c u l t y of Law, U n i v e r s i t y of D e l h i . 
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r e s u l t i n g in much a v o i d a b l e s o c i a l , economic and moral damage 
Assuming t h a t a d m i n i s t r a t i o n of c r i m i n a l j u s t i c e has to 
play an i n c r e a s i n g l y i m p o r t a n t r o l e in s o c i a l and economic 
r e c o n s t r u c t i o n in I n d i a , t h e f o l l o w i n g s u g g e s t i o n s a r e 
s u b m i t t e d fo r c o n s i d e r a t i o n . 

1 . The l e g i s l a t u r e has t o be c a u t i o u s and o b j e c t i v e 
in i t s approach in r e s p e c t of p r e s c r i b i n g pun i shmen t s fo r 
economic d e v i a t i o n s . Legal c o n t r o l t h r o u g h c r i m i n a l 
s a n c t i o n s shou ld be s p a r i n g l y employed in t h e c o n t r o l cf 
economic b e h a v i o u r . In c a s e s of s e r i o u s v i o l a t i o n s t h e 
p o l i c y shou ld be t o p r o v i d e fo r such f i n e s on t h e o f f e n d e r 
as t o be d e t e r r e n t enough and a l s o , as f a r as p o s s i b l e , t o 
make., good t h e l o s s s u f f e r e d by t h e . . p u b l i c through, t h e . 
commission of t h e o f f e n c e . Such m e a s u r e s l i k e o i r b l i c i t y 
of t h e o f f e n c e in s t a t e d n e w s p a p e r s a t t h e o f f e n d e r ' s 
e x p e n s e , c o n f i s c a t i o n of p r o p e r t y , fo r f e i t u r e of economic 
r i g h t s and p r i v i l e g e s e t c . , a r e e f f e c t i v e pun i shment s 
a g a i n s t b u s i n e s s m a n - c r i m i n a l s . The n r a c t i c e of o r o v i d i n g 
t h e maximum and minimum pun i shmen t s may be supplemented 
by g i v i n g a p p r o p r i a t e c r i t e r i a in t h e l e g i s l a t i o n - i t s e l f fnr 
d i s t i n g u i s h i n g g r e a t e r and l e s s e r d e g r e e s of c r ime and 
l e v e l s of p u n i s h m e n t . 

The dominant a t t i t u d e of c o n s i d e r i n g r e g u l a t o r y o f fence ! 
as t e c h n i c a l d e v i a t i o n s id d e t r i m e n t a l t o t h e s o c i o - e c o n o m i c 
p o l i c i e s of t h e government as r e f l e c t e d in t h e s e 1 e g i s i a t i ° n s , 
Nominal f i n e s a r e of no c o n s e q u e n c e a g a i n s t mighty 
c o r p o r a t i o n s and some of them seen t o be i n c l i n e d t o t a k e 
i t as n a r t of t h e i r o c c u p a t i o n a l h a z a r d s i g n o r i n g t h e 
s a n c t i o n s a l t o g e t h e r * 

2 . The t r a d i t i o n a l c o n c e n t s of c r i m i n a l j u r i s p r u d e n c e ! 
p a r t i c u l a r l y in t h e g i e l d of p r o c e d u r a l law, need s u i t a b l e 
m o d i f i c a t i o n in i t s a o p l i c a t i ^ n t o economic and w e l f a r e 
1egi si a t i en s» 

E f f e c t i v e enforcement of b u s i n e s s laws iB made d i f f i c u l t 
in I n d i a by a l a r g e number of complex and v a r i e d s o c i o -
economic f a c t o r s . The c o r n o r a t e form of b u s i n e s s o rgan i z a t i ° r 

and t h e s e p a r a t i o n of owner s h i n from c o n t r o l have made t h e 
f i x a t i o n of r e s r o n s i b i l i t y r a t h e r d i f f i c u l t and t h e p e r p e t r a 
t i o n of f raud c o m p a r a t i v e l y e a s y . F u r t h e r m o r e , t h e change 
in t h e economic and s o c i a l s t r u c t u r e of commercia l p r o p e r t y 
has r e v o l u t i o n i z e d t h e p r a c t i c e s of modern b u s i n e s s 
dynamics and h a s male i t s c o n t r o l t h r o u g h t r a d i t i o n a l methods 
i n e f f e c t i v e . Many b u s i n e s s v i o l a t i o n s a r e n o n - v i o l e n t offenc< 
of a h i g h l y complex and t e c h n i c a l n a t u r e which a f f e c t t h e .' 
p u b l i c not d i r e c t l y as c o n v e n t i o n a l c r i m e s do , bu t i n d i r e c t l y 
and in a d i f f u s e d form over a p e r i o d of t i m e . . The i n v e s t i n g 
p u b l i c who form t h e i n n o c e n t v i c t i m s of many b u s i n e s s f r a u d s 
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may not even know about t h e v i o l a t i o n s and t h e harm they 
have s u f f e r e d for q u i t e some t ime* and by t h e t ime they come 
t o r e a l i z e t h e i r l o s s e s l e g a l P r o c e e d i n g s w i l l have become 
e i t h e r i m p o s s i b l e , f u t i l e or i n f r u c t u o u s . 

C o n c e n t r a t i o n of economic nower in t e rms of income, 
p r o p e r t y and o p e r a t i o n a l c o n t r o l over t h e p r i v a t e c o r p o r a t e 
s e c t o r has t e n d e d t o m o n o p o l i s t i c and r e s t r i c t i v e p r a c t i c e s 
on t h e p a r t of b i g b u s i n e s s . The s i t u a t i o n i s f u r t h e r c o m p l i 
c a t e d by in t e r - c or por at e i n v e s t m e n t s , m u l t i n l e d i r e c t o r s h i p s , 
i n t e r l o c k i n g of d i r e c t o r s h i p s between banks and i n d u s t r i a l 
u n d e r t a k i n g s managing agency system and c o n t r o l of newspape r s 
by i n d u s t r i a l h o u s e s . In many c a s e s t h e economic power in t h e 
hands of b i g b u s i n e s s has been used for p o l i t i c a l c o r r u p t i o n 
and abuse of t he l e g a l and a d m i n i s t r a t i v e p r o c e s s e s , 

I t i s in t h e above c o n t e x t one has t o examine t h e 
p r o c e d u r a l m o d i f i c a t i o n s which cou ld be adop ted in t h e 
c r i m i n a l enforcement of b u s i n e s s l a w s . A change t h a t cou ld 
more o f t en be employed than new i s t h e s h i f t i n g of t h e 
burden of proof t o t h e accused on t h e e s t a b l i s h m e n t of a 
prima f a c i e c a s e . F u r t h e r , i t may a l s o be examined whether 
t h e a s s e s s m e n t on t e c h n i c a l m a t t e r s of f a c t by t h e 
enforcement a g e n c i e s of t h e government cou ld be made 
o r d i n a r i l y b i n d i n g on t h e c o u r t s u n l e s s they a r e d i s p r o v e d 
by t h e o p p o s i t e p a r t y , 

■» 

3» The enac tment of i n c r e a s i n g number of r e g u l a t o r y 
laws by t h e S t a t e i s i t s e l f i n d i c a t i v e of t h e c o n f l i c t i n g 
i d e o l o g i e s he ld by t h e s o c i e t y v i 6 - a - v i s t h e b u s i n e s s 
community . Un le s s bus inessmen t h e m s e l v e s r e a l i z e t h e i r 
s o c i a l r e s p o n s i b i l i t i e s in t h e c o n t e x t of con t empora ry 
s o c i o - e c o n o m i c p h i l o s o p h y as e n s h r i n e d in t h e C o n s t i t u t i o n , 
g o v e r n m e n t a l c o n t r o l i s l i k e l y t o d e v e l o p i n t o s t a t e 
monopoly, a s i t u a t i o n which may no t be c o n s i s t e n t wi th t h e 
s p i r i t of t h e C o n s t i t u t i o n . As such t h e r e i s u r g e n t need 
for e v o l v i n g a s t r o n g i n s t i t u t i o n a l framework by b u s i n e s s f o r 
v o l u n t a r y enforcement of moral s t a n d a r d s in t h e i r o c c u p a t i o n a l 
c o n d u c t . S t r i c t enforcement of a comprehens ive code of 
e t h i c a l norms in b u s i n e s s b e h a v i o u r t h rough p r o f e s s i o n a l 
o r g a n i z a t i o n s i s t h e minimum t h a t should be i m m e d i a t e l y 
done t o improve t h e p u b l i c image of b u s i n e s s in I n d i a , 
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