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APPELLATE CIVIL.

1935 

Nov, 29.

Before B. C. Mitter J.

MAKHAN LAL SAMADDAR 

KHAGENDRA NATH CHAKRABARTI.^'

Re7U— Rate of rent— Compromise, Effect of, in rent cases— Dccrce on coujjro- 
mise,— Banrjal Tenancy Act (V III  of lSS5),s,‘i. 20, 1-17A,

Even where a bona fide dispute as to rate of rout is sotl-lcd by com. 
promise, there may still be scope for the ujJî licailon of the provifciions of 
s. 29 of the Bengal Tenancy Act.

Where the dispute as to amoiuit of rejit is settled by an agreement hoUveen 
the landlord and the tenant, if the consent d-.'c.ree is pa.s.sed by overlool-aug 
the provisions of s. 147A of the Bengal Tenaney Aet, the doeref.' is not void 
but voidable and has? to be avoided.

Sshahaque Mia v. D«2a Mia Palwari (1) followed.

In the case of a compromise dealing with variout! mattcrts extj-auoens 
to the suit, on which tJie parties may come to an ugreemc.nt, the wiiolo 
of the petition of compromise and not a part Lhi'roof is to Ix; i-ccorded, i.e., 
the petition of compromise muist be introduced either by way of re<;iiul in 
the decree or bo inado an annexure to the docreo but the decreo itself must 
be confined to the subject-matter of the Buit.

Emanta Kutnari Debi v. Midnapur Zamindari Cotnpany (2) followed,.

Where there was no coiitioversy as bctAveen the tisnaiitR and the mjrlor- 
tenants, who were the tenants’ co-defendants, a c.laur-iO in tho petition of 
compromise, which dealt with tho question as to what rout was l-o be paid 
thereafter by the under-tenants, was clearly beyond tho sisopo of tho suit, 
and the agi'eemenfi must be controlled by s. 29 of the Bengal Tenancy 
Act.

The plain -words of s. 29 cannot be modified by introducing an. 
exception in the case of an agreement to settle bonafida diHputeB between the 
landlord and the tenant as to the rate of rent, where tho landlord and 
tenant proceed upon the basis that the rent is to be enhanced.

^Appeal from Appellate Deeres, No. 1836 of 1933, against the decree of 
Phaneendra'IS’ath Mitra, Subordinate Judge of Khuhia, dated May 22, 1933, 
modifying the decree of Piatul Chandi'a Ray, Second Munsii of Khvilna, 
dated June 18, 1931.

(1) (1930) 34 C. W. N. 887. (2) (1919) I. L. R. 47 Cal. i85 ;
L. R. 461. A. 240.



Sheo Sahoy Panday v. Earn Bachia Boy (1) followed. 1935

An agreement embodied in a habuhyat, to pay a certain, amount of rent Makhan Lai
agreed upon by the parties in settlement of a bona fide dispute regarding Samaddar
the rate of rent and to avoid further litigation as to the amount or char- Nath
acter of rent, is not an agreement in violation of the terms of s, 29 ChakrabaUt. ^
of the Bengal Tenancy Act.

Nath Singh v. Darnri Singh (2) ; Kedar Nath Hazra v. Manindra 
Chandra Nandi (3) and Bata Mondal v. Manindra Chandra Nandi (4) 
followed.

S e c o n d  A p p e a l  b y  th e  p la in t i f f .

The facts of the case and the arguments in the 
appeal appear sufficiently in the judgment.

Sreesh Chandra Datta for the appellant.

Hemendra Chandra Sen for the respondent,

E. C. M i t t e r  J. This appeal is on behalf of tho 
plaintiii Makhan Lai Samaddar against the judgment 
and decree of the Subordinate Judge of Khulna dated 
May 22, 10S3. The question involved in the appeal 
is as to the rate of rent payable by the defendants 
to the plaintiff.

The plaintiff, before the year 1924, purchased a 
gdnti tenure in execution of a rent decree. It is said 
that, thereafter, he served a notice under s. 167 
of the Bengal Tenancy Act on the dar-gdmtiddrs, who 
may conveniently be called the Bachars, and on the 
predecessors-in-interest of the defendants before me, 
v^ho were under-tenants of the Bachars. ’ Thereafter 
Makhan instituted a title suit (No. 16 of 1924) against 
the Bachars and the present defendants and others in 
the Court o f the Subordinate Judge at Khulna. The 
basis of his claim was that the defendants of that suit 
were trespassers. He accordingly claimed recovery 
of khds possession and wdsildt. The rights of the 
parties were not adjudicated upon by the Court, as on 
May 11, 1925, a petition of compromise was filed 
signed by the plaintiff and some of the defendants.

(1) (1891)1. L. B. 18 Gal. 333. (3) (1909) 11 C. L. J. 106.
(2) (1900) I. L. B . 28 Cal. 90. (4) (1914) 19 C. W . N. 321.
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1935 The defendants in ' the present suit were
MaT î L a i  defendants Nos. 5 and 6 in that suit. The material
Samaddar o f the comproniise are these:— defendant No, %,

K ha rjm d ra  N a th  ddv-qCmtMdrs, was accepted , as such b-̂
C h a l t r a b a r t i .  ,  . . i i  ̂ i  i jthe plaintiff, but he stipulated to pay rent at an 

enhanced rate to the plaintiff, viz., at the rate of Rs. 3 
fer  UgM, Para. 8 is relevant for the purpose of
the present suit. It is stated that, as the rent of
defendant No. 2 is being increased, defendants Nos. 
5 and 6, the present respondents and defendants Nos, 
9 and 10 (we have no concern with them) would pay to 
defendant No. 2 an enhanced rent, Rs. 3-6

It is found that the previous rent of the 
holding, which defendants Nos. 5 and 6 held under 
the Bachars with two other persons, Jogendra and 
Nagendra, who ought to have been made parties to the 
aforesaid title suit, was at the rate of Rs. 2-6-3 per 
Ughd, i.e., the total rent of the holding was Rs. 
4;4-13-7|. As a result of the compromise, the rent 
went up to Rs. 60-12 'per year, and the enhancement 
admittedly was more than annas two in the rupee. 
This compromise was recorded and a compromise 
decree was passed on May 26, 1935. The terms of 
the decree are these:—

The suit is decreed in terms of compromise against defendants 1 to 11 
and 16 and dismissed against the remaining defendants.

The solendmd filed formed a part of the decree.
Later on, the plaintiff purchased the interest of 

the Bachars, and he became the immediate landlord 
of the defendants before me. On the basis of the said 
decree in title suit No. 16 of 1924, the plaintiff 
instituted the present suit and wanted to recover rent 
at the rate of Rs. 60-12 per year. The defence is (i) 
that the suit is not maintainable inasmuch as the 
heirs of Jogendra and Nagendra have not been 
impleaded in the suit, and {ii) that the plaintiff can 
get a decree' for rent only at the rate of Rs. 44-13-7-ip. 
per year.

The last mentioned defence, which raises a very 
important quesion of law, is based on the provisions 
of s. 29 of the Bengal Tenancy Act. The defendants
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E . G .  Mine;- J,

say that, inasmuch as the agreement, appearing in ^
para. 8 of the petition of compromise filed in the niaMan Lai 
suit of 1924, contravenes the provisions of s. 29 of 
the Bengal Tenancy Act, the plaintiff is not entitled 
to claim the enhanced rent of Bs. 60-12-0 fer  year.
This defence was given effect to by the Courts below.
The said Courts held that s. 29 is a bar to the 
plaintiff’s claim and that he is entitled to get rent 
at the rate of Es. 44-13a.-7ip. On a further finding 
which is not necessary to consider in this appeal, the 
tenants were held entitled to claim abatement of rent 
on account of diminution in area and the rent was 
fixed at Rs. 36-13 per year. On this basis the plaintiff 
has been given a decree.

The plaintiff has preferred an appeal to this Court 
and he has contended that the conclusion of the 
Courts beloAv, that s. 29 is a bar to his claim, is erro­
neous.

Mr- Sen, who appears on behalf of the respondents 
supports the judgments of the Courts below and he 
raises a further point that, even if the Courts below 
have decided this point erroneously, the plaintiff 
cannot maintain his suit on the basis of the agreement 
in title suit No. 16 of 1924, inasmuch as all the tenants 
were not parties to it and the heirs of Nagendra and 
Jogendra were not made parties to this suit. It will 
not be necessary to consider this point, if my decision 
is in his favour on the other point.

The main ground, on which the appellant raises 
his contention, is that his suit is based on a compromise 
decree and until that decree is set aside he is entitled 
to claim rent as provided for in the compromise 
decree. He further says that, where a Iona fide 
dispute is settled by a compromise, there is no scope 
for the application of the provisions of s. 29 of 
the Bengal Tenancy Act. The argument advanced by 
the learned advocate for the appellant has to be taken 
in two parts. First of all he says that, if  a hona fide 
dispute between a landlord and a tenant is settled by 
an agreement, that agreement is not touched by 
s. 29 of the Bengal Tenancy Act, even if the
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1939 agreement is not recorded in a decree. As for___  O
M a k j ia n  L a i  iiistance, if there is a dispute as to the rate of rent 
Samaddar the landlord and tenant and the dispute is

settled out of Court and a kahiUiyat only is given by
— 7 the tenant undertaking to pay rent at a certain rate, a

B. c. Mimr j. successfully brought on the kahuUyiat by
the landlord. The second branch of his argument is 
that, where the dispute is settled by an agreement 
between the landlord and tenant, and if that 
agreem^^nt is embodied in a decree the landlord stands 
on a better footing, for, he says, that the rights of the 
parties are to be regulated by the consent decree, till 
the consent decree is set aside. I f the consent decree 
is passed by overlooking the provisions of s. 147A 
of the Bengal Tenancy Act, the decree is not a void 
decree but it is to be avoided, and for that purpose, 
he di’aws my attention to some of the cases decided on 
this point. Some of these cases have no doubt laid 
down that such a decree is not void but it must he 
avoided. I may mention in this connection the case 
of Eshahaque Mia v. Dula Mia Patumri (1).

I do agree in this contention of the learned 
advocate for the appellant; but the question is what 
was the decree, which was passed or could have been 
passed in suit No. 16 of 1924. A  petition of 
compromise may deal with various matters extraneous 
to the suit, on which the parties may a.gree. In such 
a case the correct procedure had been pointed out by 
Lord Buckmaster in the case of Hemanta Kumari 
Dehi V . Midfiapiir ZamindaH Com'pany (2). No doubt 
the question raised there was as to whether the 
provisions of s. 49 of the Registi;ation Act affected the 
petition of compromise filed in a suit between the 
Rani and Uobert Watson and Company, but the 
observations of Lord Buckmaster at p. 246 of the 
report lay down the principle in clear terms. He says 
that in such a case the whole of the petition of 
compromise and not a part thereof is to be recorded, 
that is to say, the petition of compromise must be 
introduced either by way of recital in the decree or

(1)(1930) 34 C .W .N . 887. (2) (1919) I. L. R. 47 Cal. 485 ;
L. R. 461. A. 240.
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be made an annexure to the decree, but the decree 
itself must he confined to the subject matter of tlie 
suit. I f  that be so, having regard to the scope of suit 
No. 16 of 1924, cl. 8 of the petition of compromise, 
•which dealt with the question as to what rent was to 
be paid thereafter by the under-tenants of the Bachars 
to the Bachars, was clearly beyond the scope of the 
title suit of 1924, inasmuch as there was no 
controversy between the Bachars and their under­
tenants, ■who were their co-defendants in that suit, on 
any matter whatsoever; cl. 8 of the petition of 
compromise ought not to have been made the decree 
of the Court, nor, in my judgment, has it been so made 
athough the decree is loosely drawn up. It no doubt 
might have been annexed as a schedule to the decree. 
It has no force beyond that of an agreement between 
the Bachars and their under-tenants. Clause 8 and 
other clauses, which vv̂ ent beyond the scope of the suit, 
would not have the force o f a decree of the Court 

the sense that the rights conferred therebyin
could be enforced in execution. Having regard 
to this view I am clearly o f opinion that 
the contention urged by Mr. Datta, that his 
client’s claim ought to have been decreed in 
full till the said consent decree is avoided by
appropriate proceeding, cannot be given effect to on 
the facts o f this case. Having regard to the
observations made above, cl. 8 of the petition of 
compromise can only be regarded as an agreement 
between the Bachars and defendants Nos.5 and 6 in
that suit. It is an agreement and ha's not got a
greater force than that of an agreement.

1935

Makhan Lai 
Saniaddar

V.
Khagmdra Nath 

G h a h r a b a r t i .

B. C. Jlifter J.

The next question is whether s. 29 of the
Bengal Tenancy Act affects the said agreement.
There has been in the past controversy as to whether 
the plain words of s. 29 can be modified by
introducing an exception in the case of an agreement 
to settle bona fide disputes between the landlord and 
tenant as to the rate of rent. I f  I  am aware, the
question was raised for the first time before Sir Comer
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1935 Petlieram, Chief Justice, and Mr. Justice C. M.
Mai^i Lai Gliose 111 the case of Sheo Sahoy Panday v. B,am

Samadcinr ĵ â QUci Roy (1) and tlie matter was fully argued
KhagendraNath for the landlord by Mr. Woodroffe. There the facts

Ghahĵ irt-i. landlord instituted a suit against the
R, G. Mitter j. jggQ, The landlord claimed hhdoli

rent, i.e., produce rent. The defence was that the 
tenancy was held at nagdi rent, i.e., cash ;rent. The 
pleadings of the parties in the suit of 1886 did not 
require the adjudication as to ¥/liat was the amount 
of cash rent aniinally payable. Mr. Tweedie, the 
learned District Judge, held that the rent was cash 
rent; but he went out of his wayi, as was pointed by 
the learned Chief Justice, in making an observation 
that the amount of cash rent was Rs. 153-la.-6p. a 
year. After the suit of 1886 the landlord and the 
tenant put their heads together and agreed on the 
amount of the cash rent. On the facts of the case, as 
it was pointed out by Sir Comer Petheram, there was 
scope for a further suit between them for the 
determination of the amount of the cash rent annually 
payable. The landlord and tenant did not, however, 
take any recourse to further litigation. With a view 
to avoid further litigation the tenant executed a 
kalmliyat in favour of the landlord by which he 
undertook to pay cash rent at a certain rate, which 
was more than annas two in the rupee over the sum of 
Rs. 153-1-6. A  suit was instituted by the landlord 
to recover rent on the basis of the said kahdiyut and 
the defence was that, inasmuch as the enhancement 
was at the rate of more than annas two in the rupee, 
s. 29 of the Bengal Tenancy Act affected the kabuUyrU 
and the landlord was not entitled to get. rent at more 
than the pre-existing rent, Rs. 153-1-6. This defence 
of the tenant was given effect to by the lower Courts. 
The landlord appealed to this Court. At p. 338 of 
the report Sir Comer Petheram said:—

It is I think apparent that the arrangement of May 10, 1886 (date of the 
hahuliyat) was come to not as an enhancenaont of an existing rent, hut as a 
settlement of a dispute as to the amount and character of the rent, and is 
not within the provisions of s. 29 at all.

(1)(1891)T.L.R. 18Cal.333.
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Match an Lai
Samaddar

V .

a. G. Mitter J,

Sheo Sahoy Panday's case (1) was followed in the 
case of Nath Singl v. Damri Singh (2). In tliat case 
some ambiguities in the judgment pronounced in the 
case of Sheo Sahoy Panday (1) were removed aad the 
principle, that was laid down, was this, that an 
agreement embodied in a hahiihyat to pay a certain 
amount of rent agreed upon by the parties in 
settlement of a bona fide dispute regarding the rate 
of rent and to avoid further litigation, is not an 
agreement in vioiatioii of the term.s.0'f s. 29 of the 
Bengal Tenancy Act.

In the case oi Kedcir NoJh Haziu v, Manmdra 
Chandra Nandi (3) the correctness of the aforesaid 
decisions was sought to be challenged on the ground 
that those decisions introduced into s. 29 certain 
words, which were not there. It was argued that 
s. 29 controls all agreements between a landlord and 
tenant for enhancement and there is nothing in the 
section, that that section would not apply if the 
agreement has been arrived at as a result of a settle­
ment of a bona fide dispute. But this contention was 
not given effect to.

The matter was fully argued in the case of Bata 
Mondal v. Manindra Chandra Nandi (4). Mookerjee 
J. examined in detail the scheme of this part of the 
Bengal Tenancy Act beginning from s. 27. He 
pointed out that s. 29 dealt with the validity of a 
contract for enhancement of rent and .that there 
could not be any question for enhancement of rent 
unless both the parties to the contract agreed upon 
one point, viz., that there was to be an enhancement. 
It has been further pointed out that there can be a 
common intention to enhance rent if (i) there is no 
dispute as to the existing rent and (ii) there can be an 
intention to enhance rent, even if there is some dispute 
as to the existing rent, e.g., the landlord 'Says that 
the existing rent is Es. 5 a year and the tenant says

(1) (1891)1. L. R. 18 Cal.333.
(2) (1900)I.L .R . 28 Cal. 90.

(3) (1909) 11 C. L. J. 106.
(4)(1914)19C. W. N. 321.



E, C, Mitkr J,

1935 R s.4 : still if lie agrees to pay Rs. 8 there is an
Makhan Lai intention to enhance rent, although there is no
Samaddar agreement between the landlord and tenant as to what

KhagendraNath the existins rate of rent precisely is; in fact there was
Ghakrahark. o   ̂ i r - n -

a dispute between them on the point. Lases lalling 
within the second class may give rise to difficulties, 
but so far as cases falling within the first class, I do 
not find any difficulty. The agreement must be 
controlled by s. 29.

In the present case it is admitted that the 
defendants, .who were the under-tenants of the 
Bachars, had to pay before the yea,r 1924 as rent Rs. 
44-13-7^ a year . There was no dispute between them 
and the Bachars as to what was the rent payable. In 
the suit of 1924 there was no dispute also between the 
Bachars and defendants Nos. 5 and 6 in that suit as 
to the amount of rent payable. It is only because the 
Bachars had to pay to the plaintiff, as the purchaser 
of the gdnti tenure, rent at the rate of Rs. 3 fer bighd, 
that the defendants Nos. 5 and 6 and the other iindei'- 
tenants agreed to pay enhanced rent to the Bachars 
at the rate of Rs. 3-6. In fact this is expressly stated 
in para. 8 of the petition of compromise. Here, as 
Mookerjee J. pointed out, there was an intention to 
enhance rent both on the part of the Bachars and on 
the part of defendants Nos. 5 and 6 in that suit and 
there was an agreement between them as to the 
amount of enhancement.

On these facts I am clearly of opinion that s. 29 of 
the Bengal Tenancy Act hits the matter and the 
decision of the Courts below is correct. In this 
view of the matter it is not necessary for me to con­
sider the further points raised by Mr. Sen appearing 
for the defendants.

The result is that I maintain the decrees of the 
Courts below and dismiss the appeal with costs.

A ffeal dismissed.
G. s.
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