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In re KESHAEDEO CHAMARIA*.
Incovie-tux— Beference to High Court, when necessary— Asaessee's request for

reference if any ground— Indian l 7icome-tax Act (X I of 1922), as aniended 
Indian Income-tax (Second Amendment) Act (X X II  of 1930), ss. 30,

SI , 6‘6‘(2).
Where the Commissioner of lucorue-tax had held that all the 

questions raised on appeal before him by the assessee (who had been 
found to have made deliberate and inexcusable default in making liis retui-n 
in spite of repeated notices to do so) -were questions of fact, but nevertheless 
“ at the request of the assessee ” submitted for decision by the High Court 
the question of law formulated l>y the assessee, whether in the

circiiinstances of the case there were any materials on which the Income- 
"  tax Officer could base his finding that the assessee was not prevented 
“ by sufficient cause from filing the return called for under section 22(2) or 
“  producing the accounts called for under section 22(4),”

held that (i) there was no question of law, which could be referred for 
the opinion of the High Cotu't under the provisions of section 66(2) of the 
Income-tax Act ; (ii) therefore, there was no obligation on the Coromis- 
sioner of Income-tax to have formulated the question, which he had 
submitted to the High Court; (Hi) but, as the question was before the 
High Court and as the matter had been fully argued on behalf of the 
■assessee, the answer to the question referred must be in the affirmative.

In re Abdul Bari Chowdhury v. Commissioner of Income-tax, Burma 
(1) explained and distinguished.

Jotram Sher Singh v. Gommissioner of Income-tax (2) referred to.

Reference under section 66 {2) of the Indian 
Iiicome-tax Act at the instance o f the assessee.

The facts o f the case and the arguments appear 
sufficiently in the judgment.

A . C. Sen for the Assessee.
A . K. Roy, Advocate-General, Radhabinode Pal 

and Ro/meshchandra Pal for the Income-tax depart­
ment.

Cur. adv. indt.

Costello J. This matter comes before us on a 
reference by the Commissioner o f  Income-tax under 
section 66(^) of the Indian Income-tax Act, 1922.

*Income-tax Reference, jNo. 5 of 1936, under section 66(3) of the Indian 
Income-tax Act,

(1) (1931) I. L. R. 9 Ran. 281. (2) (1934) I. L. R, 56 All, 933.



Ooi-t̂ ello J,

The Conimissioner says in the opening paragraph of 
Id re Kashardeo \h.Q caso which has been put before us, that “ At ihe 

request o f the assessee named above”  (that is to say 
Keshardeo Chamaria) “ the question of law foriiiiilat- 
ed in paragraph 8 of the Statement of Case is sub­
mitted to Their Lordships the Judges of the Calcutta 
High Court for favour of their decision’ '. The 
question, therefore, upon which our opinion is 
is this :—

Whether, in the circumstances of this case, there were tiny 3ud6«;rials 
on -which the Income-tax Officer could base liis finding that the asf;essee 
•VCas not prevented by sufficient cause from filing the return called for under 
section 22(2) or producing the accotints called for under section 22(^) ? ”

In order to make clear how this matter arises, 
it is necessary that I should recite one or two facts in 
the history of the case. There were tv\̂ o income-tax 
matters proceeding against this assessee simultaneous­
ly— one in respect of the assessment for the year 
1932-33 under section 23 of the Act and the other in 
respect of the assessment for 1931-32 uiider that 
section read with section 34 of the Act and in both 
cases notices were issued and orders passed, on the 
same dates and there is one common order sheet. The 
assessee has lilecl an ajiplication for reference roider 
section 66 (£) of the Act in respect of both 
assessments, but as the facts and circumstances are 
identical, the Commissioner of Incoiiie-tax has stated 
a case only in respect of the assessment for the year 
1932-33 and he pro])oses to decide the question at issue 
in the other assessment in accordance with whatever 
decision which we give in this matter.

The chronology o f the case is as follows :—  On the 
30th August, 1932, the Income-tax Officer issued a 
notice under section 22(S) calling for a return of 
income by the 18th October, 1932; but instead of 
making that return the assessee on the 18th of 
October, 1932, filed a petition, in which he said that 

he had been away for a change, which had not improved 
his health and, therefore, he proposed to go away for 

another change to Bangalore. Accordingly, the 
same day, the 18th of October, 1932, the Income-taS'
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Officer luadB an order to the effect that the return isae 
sliould be tiled on the 30tli October, 1932. Apparently Xu re Keshardea
no attention was paid to that ordei% for the neyt thing, 
which happened, was that the assessee put in another Oosieiioj.
petition dated the 8th o f November, 1932, in which he 
said that he was unable to do anything in the matter 
until the Official Receiver, High Court, Calcutta, and 
ife i Rampratap Chamaria Bahadur arrived in 
Calcutta. He said that they were both away from 
town "'on a change” during the Pujd holidays. He 
also said that his estate v/as the subject matter of 
certain suits then pending in the, High Court on its 
Original Side. He asked for two weeks’ time in 
which to do wdiat was necessary in the matter. As a 
result of the receipt of that petition, the Income-tax 
Officer made an order directing the assessee to prove 
his assertion by documents, which he was to produce 
on the 23rd of November, No attention was paid to 
that order, but on the 23rd of November a third 
petition was put in by the assessee in w^hich he stated 
that he had no independent source of income of his 
own, but he was a co-sharer with other members o f 
the firm of Messrs. Hardutrai Chamaria and Com­
pany and the partnership and the connected joint es­
tate were now being dealt with in suits. He, therefore, 
asked that his personal assessment might be deferred 
S ll after the disposal o f these suits, which were then 
pending. After receiving that petition the Income- 
tax Officer made an order to the effect that he could 
not wait indefinitely and he called for the* accounts of 
1931-32 under the provisions o f section 22(4) of the 
Act and fixed the 21st December, 1932, for the 
production of those accounts. The accounts which he 
asked for were municipal bills of house property, 
counterfoils o f rent receipts, deeds, lease papers and 
bank pass book. On the day when these accounts 
ought to have been produced, i.e., tlie 21st December,
1932, the assessee put in a fourth petition, in which 
he said

The petitioner in compliance with notices trader section 32(4) enters 
appearance and submits that the documents o£ properties required to be
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1935 produced are obtainable from Rai Bahadur Seth Kampratap Chamaria
-------  and from the receiver appointed by the Hon’ble High Coui-t, who is still in

a re Kealiardeo petitioner, therefore, prays that liis assessment file mav be
Chamaria. , , ™ • I, • . oe____  stru-ek on m the circumstanees.
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Costello J.

So that once more the assessee made no serious 
attempt to comply with the requirements o f the 
Income-tax Officer. Thereupon, the Income-tax 
Officer directed compliance by means of the notice 
under section 22(4) and that the compliance' was^to 
take place on the 12th January, 1933. On that date 
the assessee at last made an appearance heifore the 
Income-tax Officer together with a pleader, but, 
instead o f producing all the accounts required by the 
Income-tax Officer, he merely produced one solitary 
bank pass book containing entries for the period from 
the 15th January, 1929, to the 21st November, 1932, 
and no other accounts whatever. On the same day he 
put in another petition, in which he said this :—

By an order of the High Court dated 2nd April, 1931, in Suit No, 183 
of 1929 some of the properties in suit mentioned in schedule thereof were 
transferred from the Official Receiver appointed in the said suit by order 
dated 28th July, 1930, to the joint management of the petitioner and Rai 
Bahadur Rampratap Chamaria and papers in respect of those properties 
are in joint custody of the petitioner and the said Rai Bahadur Rampratap 
Chamaria and return of income as well as evidences of those properties can 
only be submitted in such joint capacity inasmuch as by virtue of dig- 
agreemeixt between the parties concerned, the petitioner moved tlie High 
Court before the last Puja vacation for re-appointment of the Official 
Receiver for those properties and that matter is pending decision.

In passing we observe that in that statement there 
is an admission that for some period at any rate the 
assessee had control over the documents to which I 
have just referred. In the concluding paragraph o f 
that petition the assessee said th is ;—

The petitioner herewith applies for a notice under section 37 in the 
joint name of the petitioner and the said Rai Bahadur Rampratap Chamaria 
for production of papers called for by notice under section 22(4) and prays 
that such notice may be issued to enable the petitioner to comply.

The Income-tax Officer declined to issue a notice 
or summons under section 37 and on the 15th 
February, 1933, he made an assessment sunder the 

provisions o f section 23(4) on the basis o f total 
income of Rs. 45,600 made up as follows— income
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from property Es. 43,200; income from business 
Es. 2,400.

Tiiereupoii aboirt a montli later, that is to say on 
the 6tii March, 1933, the assessee made a petition un­
der the provisions of sectioii 27 of the Indian Income- 
tax Act of 1922. That petition is set out at page 17 of 
the paper book and in paragraph 3 thereof the 
I^vitioner set forth a number o f grounds upon which 
he relied for having the assessment made under section 
23 (4) set aside. It is to be observed that none of those 
grounds, with the possible exception of that appearing 
under the letter (i), that is to say, the last of the 
groimds set out in the petition, are really grounds 
admissible for an application under section 27. 
Section 27 provides as follows ; —

Where an assessee, or in the case of a company, the principal officer 
thereof, within orie mouth from the service of a notice of demarjd issued 
as hereiuafter pro voided, satisfies the Income-tax Officer that he was 
prevented by sufficient cause from lualciiig the return required by section 
22, or that he did not receive the notice issued \inder sub-section (4) oi section 
22, or sub-section (3) of section 23, or that he had not a reasonable opportun­
ity to comply, or was prevented by sufficient cause from complying, with 
the terms of the last-mentioned notices, the Income-tax Officer shall cancel 
the assessment and proceed to n:iake a fresh assessment in accozxlance with 
the provisions of section 23.

That section, therefore, provides in essence that 
the only ground on which an assessment under sec­
tion 23 (4) can be attacked is that the assessee for 
rlasons outside his control was unable to comply with 
notices, which are the preliminary stages and indeed 
the condition precedent to the making o f an assess­
ment under section 23(4). Now the ground, set out in 
the petition o f the 6th March, 1933, under the letter 
(i) reads as follows :—

The petitioner does not yet know the details of his total income nor 
has he in his exclusive possession, the documents not -produced under 
section 22(4).

He is there referring of course to the notices  ̂which 
had been served upon him under the provisions of that 
sub-sectioi\ requiring him to produce the various 
accounts, which I have enumerated and in fact he is 
saying once more that he was unable to produce the
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111 re Keahard&o 
OJimnaria.

Costello J .
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Costello J,

documents and the accounts called for, because they 
In re Keshardeo Were not undcr Ms own control but were under the 

joint control o f himself and o f Eai Eampratap 
Chamaria Bahadur. That petition was dealt with 
by the Income-tax Officer on the 10th of May, 1933, 
and the decision of the Income-tax Officer appears 
in the order sheet which is set out at pages 18 and 
19 of the paper book and is in these terms :—

I consider the grounds above and those submitted in the petition under 
section 27 as below :—

(1) The deposition made tmder section 37 will show that the asseseee 
could easly have filed his return and produce his accounts, etc., had he 
had the intention of doing so.

(2) Notice under section 34 after assessments xmder section 23 is only 
legal.

(3) He may refer to the style offered by him as “ banker ”  before the 
Hon’ble High Court.

(4) Any leaving out of income will be covered by section 34 only.

(5) The assessee is a resident of Howrah. He was absent temporarily 
on account of a marriage ceremony authorising his pleader to act. He 
returned after a few days only.

(6) The assessee did not comply under section 22(2) at all and his com­
pliance under section 22(^) was nominal only. He had sufficient oppor» 
timity to comply. No sufficient cause has been established, by which he- 
was prevented from compliance,

I am, therefore, not in a position to entertain the petition under section. 
27. The petition is, therefore, rejected.

Then he added ;—
The same reasons apply to petition tmder section 27 regai’ding assess­

ment under sections 34 and 23(4). The said petition is, therefore, rejected.

That decision, as I have stated, is dated the 10th 
of May, 1933. About a month later— on the 8th of 
June, 1933— the assessee made an appeal against that 
decision and set out a large number o f grounds^ 
on which that appeal purported to be based. The 
grounds of appeal are to be found at pages 20 and 21 
o f the paper book. AVith regard to that appeal and 
the proceedings against which it was preferred, the 
Commissioner of Income-tax in the Statement o f 
Case, that he has sent to us, says on page 6 this :—

o
The Income-tax Officer considered that he (the assessoo) had reasonable 

opportunity to comply with the terms of the notice and that there was no 
sufficient cause preventing him from complying with the notices or from
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mating the return. He, therefore, rightly refused to re-open the assrss« 
ment uiifier ae<.‘t!OU 37. Against tin's order an appeal i,s given by section 
30 with this proviso that no appeal shalilie in respect of an assessment matle 
under section '2^d) or under that section read with section 27. The rcstilt 
is that the only questions, that can be raised in an appeal against an order 
under section 27 and in ease of assessment under section 23(J), are :—

(i) Whether the assessee was prevented by sufficient cause from making 
the retui-n required by section 22,

or (ii) -whether he received a notice issued under section 22{J) or section

or (iii) whether he had a reasonable opportunity to comply with the 
terms of the notices,

or (iv) whether he was prevented by sufficient cause from complying 
with the terms of the notices ?
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In re KesJiardeo 
Chamaria,

Costello J.

Then lie says
The second matter did not arise for consideration in this ease and as 

to the other items, the Assistant Commissioner did examine the evidence 
on record and come to a conclusion adverse to the assessee.

Now the scope of an appeal in such a case being thus hmited, the only 
question of law, tliat can arise out of such appellate order must relate to 
the above matters, but it seems fairly clear that all these are questions of 
facts.

With that statement of the learned Commissioner 
of Income-tax I entirely agree. The relevant section, 
to which the learned Commissioner there refers, is 
section 30, sub-section {!), which provides:—

“ Any assessee objecting to the amount or rate at which he is assessed 
under section 23 or section 27, or denying his liability to be assessed under 
tiira Act, or objecting to a refusal of an Income-tax OfEeer to make a fresh 
assessment under section 27, or to any order against him mider sub-section
(2) of section 25 or section 25A or section 28, made by an Income-tax Officer, 
may appeal to the Assistant Commissioner against the assessment or against 
such refusal or order.

Then there is this important proviso:—
Provided that no appeal shall lie in respect of an assessment made under 

sub-section {4) of section 23, or under that sub-section read witli 
section 27,

Then sub-section {2) is as follows :—
The appeal shall ordinarily be presented within thirty days of receipt 

of the notice of demand relating to the assessment or penalty objected to, 
or of the date ol: the refusal to make a fresh assessment under section 27, 
as the ea^e may be ; but the Assistant Commissioner may admit an appeal 
after the expiration of the period if he is satisfied that the appellant had 
sufficient cause for not presenting î i within that period.



Costello J,

In passing one may observe that the assessee
In re Keshanko delayed in making his appeal almost until it was 

j ma la. fjarred by the limitation provided in that sub-section.
Section 31 provides in sub-section (3) th at:—

In disposing of an appeal the Assistant Commissioner may, in the 
case of an order of assessment,—

(а) confirm, reduce, enhance or annul tiie assessment, or

(б) set aside the assessment and direct the Incomc-tax Officer to MQ,ke 
a fresh assjssnient after making such further inquiry as the 
Income-tax Officer thinks fit or the Assistant Commissioner may 
direct, and the Income-tax Oilicer shall thereui^on proceed 
to make sucli fresh assessment,

or, in the case of an order refusing to make a fresh assessment under section 
27.

(c) coniii'm such order, or cancel it and direct the Income-tax Officer 
to make a fresh assessment,

or, in the cases of an order under sub-secfcion (3) of section 25 or section 28,

{d) confirm, cancel or vary such order.

I'or our present purpose^ the position, therefore, 
is that on tlie hearing of the appeal before him the 
Assistant Coimnissioner could have confirmed the 
order made by the Income-tax Officer, he could have 
cancelled it and directed the Income-tax Officer to 
make a fresh assessment or he might have varied the 
order. Wliat lie in fact did was to dismiss the appeal 
and confirm the order v^hich the Income-tax Officer 
had made.

The appeal was heard on the 1st February, 19¥4, 
and the order made thereon is dated the 23rd February, 
1934, and is set out at pages 22 and 23 o f the paper 
book. The Assistant Commissioner sets out the 
question that he had to determine in this fo rm :—

The question for determination in this appeal is whether the appellant 
was prev’ented by reasonable cause from filing a return of income.

The judgment concludes in this way :—
Even if it is conceded that the appellant had no individual income—  

I do not, however, admit this— this fact must have been within his 
knowledge, and he could have sent in a nil return— if he had been minded 
to do so. In my opinion, there was nothing to prevent him making such 
a retiu'n, and I, therefore, regard his default as deliberate and inexcusable.

ORDER.

The orders passed by the Income-tax Officer on the application filed 
under section 27 are hereby confirmed under section 31(3) (c).

'# 8  INDIAN Lx\W REPORTS. [VOL. L X III.
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Glimnaria, 

Costello J,

That is the sub-section which I have already read.
The assessee once again instead of submitting to the la re Kesliardm, 

assessiiieni made upon him moved the Commissioner 
of Income-tax to state a case to this Court, and what 
happened in that connection is thus described by the 
Commissioner himself in his Statement of Case at 
page 6 :—

any of tlie tibove facts ”  (he is referring to the fact.s, wliifL 1 have 
already quoted from that page) “ be found in favour of the assessee, then 
section 27 is imperative and the .Tncome-tax Officer is bound to cancel the 
assessment. If in any case even after finding any of tlie items in favovir 
of the assessee the Income-tax OfBcer or tJie Assistant Commissioner did 
not cancel the assessment, there might bo a question of law arising out of 
the order, viz., whether or not under the circumstances they would be bouiid 
to cancel the assessment. The other possible questions of law that may 
arise would relate to t]je procedure followed in determining the above facts.
In thifs parti(‘ular case the assessee did complain of such pioceduial defects 
and in view of this allegation of defective proceciare 1 caused enquiries 
to be made in exercise of m y  power under .soction 33 and as a result came to 
the conclusion that there was no substances in the complaint.”

The learned Commissioner was there referring to 
the fact that in asking that a case should be stated for 
the opinion o f this Court, the assessee did complain 
that there was some irregularity of procedure in 
connection ivith the pi'oceedings before the Income- 
tax Officer when the petition under section 27 was 
being disposed of. The Commissioner o f Income-tax 
has, in my opinion, throughout dealt with this matter 
i^ a most careful, conscientious, and extremely 
considerate manner towards the assessee and as soon 
as he found that there was some defect in the proce­
dure adopted by the Income-tax Officer, he gave 
directions that further enquiries were to be made and, 
in fact, an enquiry was held and witnesses were 
properly examined and, after considering the result 
o f  that enquiry, the learned Commissioner came to the 
conclusion that there was no real substance in any 
of the complaints made by the assessee. Accordingly 
he held that there was no question of law which 
properly could be made the subject matter o f a 
reference to this Court. The learned Commissioner 
puts the matter in these words :—

I  hold that no question of law can arise or does arise out of the appellate 
order in this case.
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Then he savs :■
In view, ho-vvever, of a certain observation made by a learned Judge in 

a recent Rangoon case and in view of these obser\'ations alone I decide 
to refer the question formulated below.

The q u e s t io n  “ formulated below’ ' is th e  q u e s t io n , 
w h ic h  I h a v e  already read and A vhich  appears in 
paragraph 8 of th e  Statement o f th e  Case. The 
Commissioner of Income-tax amplifies th e  m a t t e r  igi 
paragraph 9 of th e  Statement of Case and he there 
says:—

In the application under section 27 of the Act, the assessee did not ask 
that he should be allowed to adduce evidence in support of his conten­
tion that he was prevented by sufficient cause from filing a return under 
section 22(^) or producing account.s tmder section 22(4) but merely 
averred that the prayer for a notice under section 37 of the Act %vas illegally 
refused. This refers back to his petition of 12th January, 1933, reproduced 
in paragraph 3 above, in which he asked for a amnmons in the joint name 
of the assessee and Rai Bahadur Bampratap Chamaria for the production 
of the papers called for from assessee under section 22(4). The Income- 
tax Officer at this stage summoned Prahlad Rai, the constituted attorney 
of the Rai Bahadur, who, on examination, deposed that the accounts of 
this property were in charge of a go?7iastd, Gobardhan Chaudhuri, and thai 
gom asfd  must produce all accounts and documents, if required to do so 
by either party to the suit. Apparently, no opportunity was given to the 
assessee to cross-examine that witness. This was an illegality on the part 
of the Income-tax Officer and the assessee could make a just grievance of 
this. I, therefore, took action imder section 33 and directed the Assist­
ant Commissioner to hold an enquiry for the purpose of determining what 
the exact position was and for coming to a deci.sioii on tlie question, whether 
or not the assessee was in a position to file a return and produce accounts 
to examine iji the presence of the assessee, the Rai Bahadur, his constituted 
attorney Prahlad Rai and the gomaatd  and to allow the assessee to cross- 
examine them. I also asked him to call for the accounts in question awO. 
examine them with a view to determining whether there was any evidence 
to show that the assessee had access to them or that part of the receipts 
from this proYJorty ŵ ere being distributed periodically to the assessee. 
Those enquiries have, accordingly, been made and as a result of the same 
I find it impossible to give any relief in this case, and I find that between 
May, 1931, and October, 1933, the assessee on various dates drew in all the 
sum of Rs. 83,559 from the joint account, this being the account of the rents 
realised from the property in question, the other party to the suit having 
drawn the same simi.

Then the Commissioner proceeds to deal with the 
evidence which was given at the enquiry held by the 
Assistant Commissioner, and it appears, as the 
Commissioner says in the middle of page 9 of the 
paper book:—

If this is correct, it follows that the assessee made no effort whatever 
to got access to the accounts for the purpose of filing liis income-tax 
return and producing thorn before the Income-tax Officer.
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Then lie says :— 1935

“The evidence of the witness ” (fciie witness in quefition is the gomastd) Chamafia^^^^
‘“ isj in 1117 view, contradictory and I  refuse to believe tliat the assessee _____
would alloxv the Rai Bahadur access to the accounts in Marcli, 1933, if the Costello J.
Rai Bahadur had refused him acccss to the same accounts a month or two 
before. I should perhaps place on record that this witness is now the 
servant of tlic assessee exclusively and this perhaps explains the -unsatis­
factory nature of his evidence” .

^ The learned Commissioner closes his Statement of 
Case by saying in paragraph 10 : —

In iny respectful opirLion, therefore, the assessee was not pre\-e!ited by 
sufficient cause from filing the retiu'u called for under section 22 (2) or 
producing the accounts called for Luider section 22 (J) and that there weî o
matoiials, on whicli the Income-tax Officer could base his ihiding to this 
effect. In my view, therefore, the ciuestioix formulated should be answered 
in the affirmative.

In iny opinion, the view taken by the learned 
Commissioner of Income-tax is entirely correct. It 
appears from the summary of the evidence appearing 
at page 9 o f the paper book that there was ample 
material upon which both the Income-tax Officer and 
the Assistant Commissioner could come to the 
conclusion that the assessee was not prevented by 
sufficient cause from complying with the terms of the 
notice which had been served upon him. The learned 
Commissioner of Income-tax is, in my opinion, also 
^rrect in taking the view that the questions which 
the Income-tax Officer and the Assistant Commis­
sioner had to decide were purely questions o f fact 
and, as the Commissioner said, no question of law 
did or could arise out of the appellate order made by 
the Assistant Commissioner.

In referring this case for the opinion of this Court, 
the learned Commissioner has, obviously, gone out of 
his way to be generous and indulgent, and indeed 
needlessly indulgent to the assessee. There was no 
need at all, in law, in my opinion for this reference 
ever to have been made, especially having regard to 
the fact tliat it was made solely upon the basis of an 
observation made by one of the learned Judges o f the 
Rangoon High Court, which was contrary to the view



412 INDIAN LAW REPORTS. [VOL. LXIII.
1935 expressed four other learned Judges o f that Court, 

In re Keshardeo includiiig the Chief Justice himself. The case 
Ghaima. referred to by the learned Commissioner, in which 
Costello j .  observations of Mr. Justice Duiikley appear is

that of In re Abdul Bari Cliowdhvry v. ComwAssioner 
of lncome~tQA\ Burma (1). The judgment of Mr, 
Justice Dunkley appears at page 303. The learn€,d 
Judge begins his judgment by saying ‘T agree with 
my Lord, the Chief Justice” -

The passage, to which the Commissioner of 
Income-tax reifers, appears at page 304, and is as 
follow s:—•

It follows that a question arising from tlie actual assessment under section 
23 (4) cannot be brought before the High Court \mder the provisions of sec­
tion 66, sub-section (2) or (3), under any circumstances. The only question 
in any way connected with such an assessment, which could be raised before the 
High Court, would bo a question of law arising out of the Incomo-tax Officer’s 
order under section 27, refusing to cancel the assessment under section 23 
{i) and to make a frosh assessment. Under the provisions of section 27, 
that order must be based on a finding that the assessee was not prevented 
by sufficient cause from making the return required by section 22, or comply­
ing with the terms of the notices issued mider section 22 {4) or section 23 (2), 
as the case may be, and the only question of law, which could possibly arise 
out of such a iinding, is whether there were any materials on which the 
Income-tax Officer could base his finding.

Now, as I read that judgment, it vseems to me that 
at the very utmost what Mr. Justice Dunkley intend^ 
to say was that there might possibly be a question of 
law': in this respect that the assessee might be able to 
ask the Commissioner of Income-tax to state a case, if  
he was in a position to say that there were not any 
materials, on which the Income-tax Officer could base 
his finding^ or as it is usually put in analogous 
circumstances, that there was no evidence, on which 
the Income-tax Officer could find as he, in fact, did 
find. That is putting the matter at the very highest, 
but having regard to the opinion expressed by Sir 
Arthur Page C.J. and the other three Judges, 
whoi agreed with him but did not give separate 
Judgment, I incline to the view that even 'chat is not

(1) 1031) T. L . R . 9 Ran. 281, 299, 800, 303.
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the correct position. Touching this particular point, 
Sir Arthur Page said at page 299 of the report:—

Under section 27 tlio issue is one essentially of fact, namely, wliether 
the assessee "p-as pre\'entecl by sufficient cause from making the return 
required by section 22, or that he did not receive the notice issued under sub­
section (4) of section 22, or sub-section (2) of section 23, or that he had not a 
reasonable oijportunity to comply or -was prevented by sufficient cause from 
complying with the tei’ms of the last-mentioned notices.

That o f course is a quotation from the Act itself 
The learned Chief Justice proceeds as follows :—

If he satisfies the Income-tax Officer that he was not in default the Income- 
tax Officer “shall cancel the assessment.” In an appeal imder section 30 {!)  
against the refusal of the Income-tax Officer to make a fresh assessment imder 
section 27 the only c^uestion, that arises, is the same question of fact as 
that, which fell to be determined by the Income-tax Officer under section 
27, and in such an ajipeal it is immaterial whetlier the assessment made under 
section 23 (4) was valid or not.

Lower down at page 300, the learned Chief Justice 
says this : —

I wish to add that, of course, in a proc.eoding under section 27 the onus 
lies upon the assessee, and, if the assessee fails to produce any evidence in 
support of his application that the assessment made tmder section 23 (i) 
should bo cancelled, that in itself would provide material, upon which the 
Income-tax Officer would be justified in basing a refusal to cancel the assess­
ment that had been made under section 23 {4). On the other hand, if the 
assessee adduced evidence in support of his application under section 27 the 
weight to be attached to that evidence is a matter for the Income-tax Officer 
to determine.

And again at page 301, Sir Arthur Page said : —
■■ Under section 27, however, the Income -tax Officer has to determine whether 

the assessee was prevented by sxifficient cause from complying with the re­
quirements of the law as set out in section 27. That is essentially a question, 
of fact, and not of law. If the assessee satisfies the Income-tax Officer that in 
the circumstances of the case he was prevented by sufficient^ause from com­
plying with the requirements of the law prescribed under section 27, it is 
provided that the Income-tax Officer “shall” cancel the assessment.

The view taken by the majority is not the view o f 
Judges of the Rangoon High Court only, for the case, 
which I have just cited, was followed by the Allahabad 
High Court in the case o f Jotram Slier Singh v. 
Commissioner of Income-tao) (1), A t page 945 Mr. 
Justice Beil net ̂ who was sitting with ' Mr. Justice 
Niamatullah, said this :—

Now^he first question, which the assessee desires to be treated as a ques* 
tion of law, is in regard to this jSnding of fact a,nd is as follows : “ Wheilier in;

(I) (J934) I. L. R. 56 AIL 933, 945.
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1935 “  the absence of any evidence whatever to prove the possession of the four 
“ account books for the Sambat year 1986 by the petitioners, the Income-tax 

Officer was justified in law in holding that the petitionors had been guilty 
of non-production of the said books?” The assiuniDfcion underlying this ques­
tion is that it was necessary for the finding that tliere should be some oral 
evidence to the cifect that the books wore still in the possession of the assessee. 
This is a very common delusion and is constantly bro^^ght forward in argument. 
The theory is contrary to the provisions of section 103 of the Indian Evidence 
Act, which is as follows: “The burden of proof as to any particular fact lies
“ on that person who wishes the court to believe in its existence, unless it is 
“ provided by any law that the proof of that fact shall lie on any particiSar 
■“person” . In the present case it was admitted that these books had existed and 
had been produced before the Income-tax Officer in the original assessment 
dated the 20th May, 1930. The assessee desired the court to believe that 
these books had been lost subsequently. The burden of proof of that fact 
lay on him. It was for the Income-tax Officer and the Assistant Commis­
sioner to decide whether he had discharged that bm'den or not. They con­
sidered that the evidence which ho produced was not sufficient to prove his 
allegation. No question of law arises from their decision on this point.

It is, in my opinion, clear beyond all question, 
both from the circumstances of the case and the 
authority of the two decisions to which I have 
referred, that in the present instance there was no 
question of law which could be referred for the 
opinion of this Court under the provisions of section 
66(£) of the Income-tax Act. Therefore, there was 
no obligation on the Commissioner of Income-tax to 
have formulated the question, which he has submitted 
to this Court— ho necessity whatever. But, as that 
question is before this Court and as the matter b#s 
been fully argued by Mr. Sen on behalf of the 
assessee, we are in a position to say that the answer 
to the question must be in the affirmative.

n

As regards costs, the assessee must pay the costs 
o f the other side seven gold mohurs for the vakil and, 
as regards the two advocates, such fees as have been 
actually paid to them.

D erbyshire C. J. I agree.

Advocate for assessee ; A. C. Sen.

Advocate for Income-tax DepartmenI;: Rames-
chandra Pal.

a. s.


