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Before Muherji and 8. K. Gliose JJ.

A JITK U M A R  M IT R A
V.

TA RU BA LA  D A S E E *

tlindu Law— Peiyetuities, Rule against— Trusts— Gifts.

A private trust (and not a public charitable trust) is amenable to the rule 
against perpetuities.

I’orpetuity may arise in two ways :—
F ivd t, by taking away from the owner the power to alienate property, and
Secondly, by the creation of future remote interests.
TJie former gives rise to the rule forbidding restraints on alienation ,* and 

'̂hc latter gives rise to the rule against remoteness.
TJiere is nothing inherently wrong in a contract between persons tying up 

properties for a limited time for a definite purpose or for the sake of conven- 
tenee. But it is against public policy that properties shall be settled on 
special trust for an indefinite period so as to prevent it being freely dealt with.

A trust, settling properties for the maintenance of the members of the 
family of the settlors, born or to be born, creating a perpetuity regarding 
the projjerties constituting the family fund under the trust, and liimtingfor 
an indefinite period the enjoyment of the profits thereof, is not valid.

What cannot be done directly by gift cannot be done indirectly by the 
intei'ventioii of a trust,

Tagore, v. Tagore (1) j Krislmaramani Dasi v. A îanda Krishna Bose (2); 
Hajender Duti v. Sham Ohund Milter (3) and Shookmoy Chandra Das v. 
ManoharH Dassi (4) referred to.

A deed, executed by four brothers establishing a family fund for the main- 
tenanoe of the members of their families out of certain properties and 
Government promissory notes in accordance with certain fixed rules thereunder, 
wlaich, inter alia, prohibited transfer of the said properties and Goveixunent 
promissorjr notes by gift or sale, and further provided for the residence of the 
executants and their heirs in'succession in one of the properties, for the main* 
tenanco of the families of the executants out of the income of the otlier family 
fund properties, for the appointment of a manager declaring Ms powers, duties 
and liabilities and empowering liim to invest any surplus income in purchasing 
immovable properties or Goveima.ent promissory notes to be included in the 
said family fund property, was not binding on the heirs of the executants 
and ĵ ersons who were not parties to it.

^Appeal from Original Decree, No. 220 of 1030, against the decree of 
Upeiidrachandra Ghosh, Second Subordinate Judge of 24:-Fargands, dated 
Aug. 4, 1930.

(I) (187?) 9 B, L. R. 377 ; (3) (1880) I. L. R. 6 Cal. lOG.
L. R. Sup. Vol. 47. (4) (1885) I. L. R. 11 Cal.*, 684;

( 2L(1869) 4 B.L.R. (0. C. J.) 231. L. R. 12 I. A. 103.
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Ajithumar dofcndclHtS.

Miira
„  T̂- The material facts of the case and the argument inTarubala Dasee. .

the appeal appear in the judgment.
Saratchandra Basak, Senior GoYernment Pleader, 

Seetaram Bfinerji and Nandagopal Banerji for the 
appellants.

S. N. Banerjee (sr.), Charucliandra Biswas,. 
Eemendracliandra Sen and S'lmmdranaih Basu (sr.) 
for the respondent.

Cur. adv. milt.

The judgment of the Court was as follows ;—

The plaintiff’ s husband Charuchandra Mitra and 
all the defendants in the suit, out of which this appeal 
has arisen, are lineal descendants of one Gurucharan 
Mitra. A  pedigree setting out their relationship is 
given in the plaint (Paper-book, page 54). The suit 
was instituted on the 7th March, 1928, with regard to 
certain items of properties specified in three schedules 
to the plaint— Schedules ha, k'ha and ga. It was 
alleged in the plaint that, in 1880, the four sons o f  
Gurucharan Mitra, viz., Ishan, Gireesh, Harish and! 
Mahendra^ each of whom had acquired various prop* 
erties, executed a deed whereby they purported to* 
make certain arrangements for the enjoyment and 
management of the properties. It was averred that 
the dispositfons of the properties and o f their income 
as provided for in the deed were void and o f no effect. 
It was prajyed that the deed be construed and so 
declared and that the |)roperties in the schedule as a Iso- 
other properties that may be discovered be partitioned, 
the plaintiff's shares therein being declared. There 
were also a prayer for accounts. In th© alternative 
and in the event of the deed being found to be valid, 
it was prayed that the defendant No. 1 be removed 
from his office as manager under the deed on the 
ground o f misfeasance and malfeasance, and a scheme 
of management be framed.
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The Subordinate Judge has made a preliminary ^
decree for partition and has overruled the claim i*. -r Ajlil'nmar

accounts. Some of tlie defendants, namely, the repre- 
sentatives of the branches of Gireesh, Harish and 
Mahendra, have then preferred this appeal. The 
plaintiff and the other members o f Ishan’s branch â ’e 
the respondents therein.

The genealogy, at the date of the trial of the suit 
in the court below, had undergone drastic changes; 
defendant No. 1 had died leaving heirs who are now 
some of the respondents in the appeal; and defendant 
No. 4, Ivhokalal, had also died leaving an infant 
Maniklal. Since then there have been other deaths, 
namelv, of defendants Nos. 2, 3 and 7.

The decree for partition has been made on the 
finding that the deed could only hiiid the contracting 
parties, and it was voidable at the instance of the 
plaintiff. This finding has been challenged on behalf 
of the appellants.

The deed is in three parts; the first part consists of 
two paragraphs, the second part contains eleven 
clauses; and the third part consists of two schedules 
ha and kliâ  included in the latter of which are certain 
Government promissory notes which are separately 
described in the body of the document as constituting 
schedule ga. In the first paragraph of the first part it 
is set out that the object of the deed is to establish a 
family fund for the maintenance of all the members of 
the family o f the four brothers, and that Ishan was 
making over his self-acquired properties in schedule 
ka and all the four brothers were making over their 
ancestral properties in schedule kha and the Govern­
ment promissory notes standing in their names 
in schedule ga for the maintenance of all 
the members o f the family of the four brothers.
In this part it is also stated 'that to other 
properties- which belonged or would belong in 
futur^ to any of the brothers as his separate 
property none of the other brothers or their heirs will 
bo, able to lay anj claim on the ground that he or they
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-was or were joint in mess. In paragraph 2 it is stated 
that certain rules ¥/ere being framed for the properties 
constituting the family fund, and it was declared that 
the brothers and their heirs would observe those rules; 
and it was further declared that there were no debts 
due from them and so the object of establishing the 
family fund was not to defeat any debt. A  signi-flcant 
sentence then follows—

111 consequenec, we expect that any oWier pei'tion ov wo bi'otlicrs or aaj' 
one of our fiimily sliall not afc any time do anytliing coniraTy to tho terms 
of tlio deed.

Of the eleven rules which follow it would be suih- 
cient to note the following : Rule 1, which provides for 
residence in some of the properties, lays down that out 
of the income of the other properties the family should 
be maintained, and prohibits transfer by way of g ift or 
sale. Rules 2 to 10 contemplate the a])pointment of a 
manager and lay down detailed instructions for his 
guidance, and also his powers, duties and liabilities. 
Of rule 11 the following extract may be reproduced : —

If any surplus remains after defraying tho said expenses (moaning family 
expenses which havo to be made out of tho income of tho family fund) tho 
same will be kept in deposit in tho family fund in the hands of tho manager, 
and with that money the manager ŵ ill be eompetoxit to purchase any im­
movable property or Government promissoi’y note or any profitable perma­
nent property &nd the same shall be purchased in tho name of the t.hcn manager 
of the family fund on mentioning liim as such and tho property thus purchas­
ed shall be included in the family fund pi-operty.

INDIAN LAW REPORTS. [VOL. LXIII.

It is cleg.r to us from the terms of the deed that no 
trust was intended in the sense that the brothers, by 
divesting themselves of their ownership in the proper­
ties, created a legal title in the manager or any body 
else, constituting him a trustee either expressly or by 
implication. What has been created is undoubtedly a 
trust in the sense that the properties '‘which constitute 
the family fund have been declared to be available for 
the use of persons other than the owners thereof and 
in a prescribed manner. But then such trust not being 
a public charitable trust but only a private tj^ust is 
amenable to the rule against perpetuities. Arid it is 
well settled that what cannot be done directly canfl.ot



also be done indirectly by liie intervention of a trust. nm
It is A¥e]] known that perpetuity may arise in tivo Aji^nar
Ŷ̂ lJS : first, by taking away from the owner the power 

to alienate property; and secondly, the creation of 
future remote interests. The former gî ês rise to the 
rule forbidding restraints on alienation, wJuch strictly 
speaking- is the rule against perpetuities; and the 
latter gives rise to the rule against remoteness, which 
is also mis-called rule against perpetuities. Of 
course, as observed by Phear J. in the case of Uadlia- 
natli MuJi'srjee v. Tarrucknath Mnherjee (1), any 
one member of a Hindu joint family and therefore all 
might, for sufficient consideration, bind themselves to 
forego their rights for a specified time and for a defi­
nite purpose by a contract which could be enforced 
against them personally. But as also observed by the 
learned Judge in the same case,—

I need hardly say that it is not coiupeteiit for the owners of propfrty in 
till’s coLuitry by any arrangomeiit made in their own discretion to alter the 
ordinary incidents of tho property which they possess, for instance, in tliis 
particular case, to say that tho joint property shall remain the joint properly 
of the joint family in perpetuity but shall not possess the incident which tjie 
law of the country attaches to property in such condition, namely, that 
every independent parcener is entitled at any time to have his share divided 
ofi from the rest.

There is nothing inherently wrong or objectionable 
in a contract between persons tying up properties for 
a limited time for a definite purpose or for the sake of 
convenience. But it is against public policy that 
property shall be settled on special trust for an indefi­
nite period so as to prevent it being freely dealt with.
And it is plain that the disposition of the corpus of the 
properties that has been made by the deed offends the 
first branch of the rule against perpetuities to which 
reference has been made above. Again, the creation of 
an interest in the surplus in the members of the family 
is the creation*of a future remote interest and the 
direction to purchase properties to be thrown into the 
family fund and to partake of the character o f  the 
properties originally constituting it also offends against
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1935 both the branches of the rule. The object was to settle
Ajithuinar the properties iil trust for the maintenance of the ineni-

hers of the family born and to be born; to create a 
Tarubaia Dasee. perpetuity as regards the properties constituting the 

family fund and to limit for an indefinite period the 
enjoyment of the profits thereof. This con Id not be 
done by o ift; and what could not be done by gift could 
not be done by the intervention of a trust. Tagore v. 
Tagore (1); Krhhnaramani Dasi v. Ananda Krishna 
Bose (2); Rajender Dutt Sham Chiind Mitter (3); 
Shookmoy Chandra Das y .  Monoharri (4).

So long as the executants of the deed, who were the 
contracting parties, chose to remain bound by its 
termSj the deed remained in force. But the deed is 
certainly inoperative as against persons who wore not 
parties to it, and the plaintiiT therefore caii challenge 
its validity and ask for partition of the shai-es which 
she has in the properties.

Another point has been taken on behalf of the 
appellants, namely, the point as to lim itation; it being 
urged on the authority of the decision of the Judicial 
Committee in the case of Vasiideva Padhi Khadanga 
Gam V. Magnnl Bevam. Bakshi Mahapatrulu. Garu (5), 
that the properties having been treated for a sufficient 
length of time as joint-family properties, whatever 
rights the parties individually had in them had been 
extinguished, the possession of the joint family having 
been adverse to the separate estate. The distinction 
between that case and the present one is this that in 
that case the character of the possession o f the joint 
family was such that it was adverse to that o f the 
individual sharers, whereas in the present case the 
manager who was to keep the corpus intact and spend 
the income in a particular way as laid down by them 
could not be regarded as holding the properties in any 
way adverselv to the individual sharers.

(I) (1872) 9 B .L .n . 377 ;
L. K. I. A. Sup. Vol. 47. 

i'2) (18C9) i  B. L. R. (O. C. J.)231. 
(:̂ ) (1880) I. L. R. 6 Cal. 106.

(4) (1885) I. L. R. 41 Cal. 684 
L. R. 12 I. A. 103.

(5) (1901) T. L. R. 24 Madf 387 j 
L. R. 28 I. A. 81.
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Nextly, a question has been raised on behalf of the 

-appellants as regards the share which the plaintiff 
claims in properties hci. it being said that as Ishan 
allowed the said properties to be thrown into the 
-common stock he intended that they should be blended 
with and partake of the character of joint family 
properties. In our opinion, no such position has been 
made out. Here the joint-family lost its character of 
a Hindu joint-family as understood in Hindu law, by 
reason of the terms of the deed itself; and the proper­
ties were in no sense allowed to be blended with any 
joint-family properties but were formed into a joint 

stock,-—the creature of the contract between the parties. 
And when that contract ceases to be in force, the prop­
erties regain their original character even though in 
the meantime they did not have that character by 
reason of the use they were put to under the contract. 
The learned judge, in onr opinion, was right in holding 
that the plaintiff is entitled to a one-third share in 
the ka properties and not a one-twelfth share.

Lastly, it has been pointed out to us that the learned 
judge has made an order in the decree as regards 
properties not in the schedule^ no trace o f which nor 
any discussion relating to which is to be found in his 
judgment. The order ruiis in these words:—

It is further ordered bhat plaintiff is entitled to have the yfropertiea speci­
fied iu  the said documents as also the aceretioiis and additions and rents, 
issues and profits and ineome therein or fchorcout arising partitioned, and 
allotted to her in severalty.

The complaint is perfectly well-founded. One 
cannot make out what the word “said'' in this passage 
means; nor is anything stated there as to what the 
plaintiff's share in these properties or in any of them 
should be. There is not a word to be found about them 
in the judgment of the learned judge. From time to 
time petitions were put in giving lists of such prop­
erties, but there is no incorporation o f the properties 
into any of the schedules to the plaint. There were 
counter applications filed on behalf of some of the 
defenefants, some objecting to the inclusion of the prop­
erties in this suit at the stage at which the case had
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1935 arrived, others setting o u t  fiicts w h i c h  w o u l d  bear o b
Ajitkumar the questloii Oi the propriety o f  paj’tition a,s well as

the extent of the s h a r e s .  No is s u e s  appear to have 
Taruhaia Dasee. f r a l l i e d  a s  r e g a r d s  the properties a n d  yet the order

aforesaid h a s  been m a d e  in  the d e c r e e ,  without even 
specifying what the properties are a n d  what share 
should be given. It is c{uite true that at no time 
during the proceedings in the court below did the 
plaintiff claim any specific share i i i  these properties, 
and all that sh e  d i d  w a s  t o  remain content by asserting 
that these properties should be brought into the suit 
and partitioned. The explanation for not specifying 
any share in the claim may be this that until the 
properties are knov^n and a propei' enquiry held it was 
not possible for her to state definitely v/hat share she 
was entitled to.

In these circumstances, all we can do is to hold tliat 
the case as regards these properties has not been tried 
at all. YvTiile, therefore, we affirm the rest of.' the 
decree, we set aside the portion of the decree referred 
to above and send back the case to the court below so 
that this part of the case may be re-opened and a 
proper decision arrived as regards the number and 
nature of the properties, as also on the question of the 
plaintiff’s share therein. The question involved, in our 
opinion, i& not a mere question o f law which we can 
decide here.

The appeal is allowed to the extent indicated above. 
Each party will bear his or their own costs in the 
appeal.

Afpeal allowed in part.

A. K. D.
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