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THE COMMISSIONER OF INCOME-TAX. xYo.. 2, 3,6, 30.
BENGAL.

lOPi APPEAL rHO^ THE HiSH GOURT AT ®AL€UITA.]

Income-tax— Partnership formed by individual members of separate Hindu 
undivided families— Income of partners, Tioio assessable—Ea:istcnc& of 
wife and daughter, whether sufficient to constitute family and undivided 
fam ily within the Act— Indian Incottie-tax Act {X I of 1922), s. Sô

Wliere three individuals, each a member of a Hindu undivided family, 
enter into a partnership and the income of the individual partners from 
the firm is their separate and self-aeqiiired income and is not thrown into 
the common stock of their respective families, the income is not assessable 
as the income of the familj^

Under the law of the Mitdkshard the mere existence of a wife and daughter 
does not make ancestral property joint and income from property received 
by a man from his father is not assessable as the income of a Hindu undivided 
family merely because the assessee has a wife or daugliter.

Lai Bam Singh v. Deputy Commissioner of Fartabgarh (1) ; SMi^a Prasad,
Singh v. The Crown (2) and Krishan Kishore v. Commissioner of Income- 
tax  (3) referred to.

Vedathanni v. Commissioner of Income-tax, Madras (4) distinguished.
Commissioner of Income-Tax, Bombay v. Laxminarayan (5) and Bhunesh 

Pratap Narain Singh v. Commissioner of Income-Tax, United Provinces 
(6) disapproved.

C o n s o l id a t e d  A p p e a l s  (N o s . 24 to 29 of 1936) 
from Orders of the High Court (December 13, 1934:) 
on six References by the Commissioner of Income- 
tax on behalf of Kah^anj i Vithal Das, Chatiir Bhuj 
Yithal Das, Sew Das Moolji, Kanji Mooiji,
Purshottani Sikka and Moolji Sikka respectively, 
under s. 66(^) of the Indian Income-tax Act (XI of 
1922).

The material facts are stated in the judgment of 
the Judicial Committee.

* Present: Lord Ahiess, Sir Sliadi Lai and Sir George Bankin.

(1) (1923) L L. R. 46 All. 596 ; (3) (1932) L L. E . 14Lah. 255.
L. R. 50 I. A. 266. (4) (1932) I. L, R. 56 Mad. L

{2) (1924) L L. R. 4 Pat. 73. (6) (1935) L L. E . 59 Booj. SJS.
(6) (1932) 6 Ind. Tax Cas, 17S.
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1936 Be Gruyther, K.C., for the appellants : [Referred
K ^nji to s. U{1) of the Act.] The words ' ‘Hindu undivided
vitMDas ‘'family’  ̂ in the Act covers the case of a family con-

eZrijinlome. slsting of a singlc male and female members entitled
tax, Bengal, to maintenance. To constitute a Hindu undivided

family, it is not necessary that there should be more 
than one male member: Vedathanni v. Commissioner 
of Income-tax, Madras (1). I t  is not necessary that 
there should be any one having a right to claim 
partition : Krishan Kishore v. Commissioner of 
Income-tax (2); Commissioner of Income-Tax, 
Bombay v. Laj^minarayan (3); Janakiram Chetty v. 
Nagamony Mudaliar (4). [Reference was made to 
Mayne’s Hindu Law, s. 271; Mulla’s Hindu Law 
(8th ed.), Chap. X II, 228 and The Law of Income- 
Tax by N. Rajagopala Chari, p. 32.] Where there is 
a Hindu undivided family, the family remains an 
undivided family even when reduced to a single 
member. Kanji had a  wife and daughter and Sew Das 
a wife and mother. In  each case there is an undivided 
family. Kalyanji and his sons would constitute an 
undivided family though Kalyanji had separated 
from his brothers. Even if a member has no son at 
the time of partition, as soon as a son is born to him, 
the son becomes a sharer with him. The separated 
member holds the share which fell to him as an 
undivided member of a new family. The findings of 
the Commissioner in disregard of the law must be 
disregarded by the Court. I t  is found that Moolji 
made a gift to his sons. The gift in the hands of the 
sons would be joint property: Muddun Go'pal
Thakoor v. Ram Buksh Fandey (5) and Hazari Mall 
Babu V. A baninath Adhurjya (6). This was followed 
in Janakiram Chetty v. Nagamony Mudaliar 
[sii'pra). Allahabad and Bombay took a different
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(1) (1932) I. L. R. 56 Mad. L (4) (1925) I. L. R. 49 Mad. 98.
(2) (1932) I. L. R. 14 Lah. 256. (5) (1863) 6 W. R. (0. R.) 71.
(3) (1935) I. L. R. 59 Bom. 618. (C) (1912) 17 C. W. N. 280, 284-5.



view. Oudh followed Allahabad. I  refer also to Lai
Ram Singh v. Deputy Collector of Partabgarh (1). Koiywji

Vithal Das

Pugh, following; [Referred to G. C. Sarkar The Oommis-

Sastri’s Hindu Law (6th ed.), p. 280; The Law of
Income-Tax in India by Sundaram (4th ed.), p. 118;
Ramperskad Tewarry v. Sheochurn Doss (2) and 
Inland Re'oenue Commissioners v. Duke of West­
minster (3).] An undivided Hindu family or a joint 
Hindu family is distinct from a co-parcenary. I t  is 
a fundamentally different thing: Virada P m ta fa  
Raghmada Deo v. Brozo Kishoro Patta Deo (4),

Dunne, K.C., and Norton for the respondents :
On the facts found, the family is not one of the nature 
contended for by the appellants. The funds with 
which the firm was started in 1912 has been found to 
be ‘admittedly’ not ancestral. The findings are pure 
findings of fact not of mixed law and fact. The 
finding is that the capital of the firm was supplied 
from self-acquired property. I f  the capital came 
from family funds, the family accounts would show 
it, but the accounts have been mislaid. The High 
Court confined itself to the facts found. ‘'Jo in t,” 
the common term used in regard to Hindu families, is 
a word that has been avoided by the legislature in 
framing the Act. Janahiram Cfietty v, Nagamony 
Mudaliar {s%ijpra). The last word in the judgment 
shows that the Court expressly reserved its view as 
to whether the expression in the Act connoted the 
same thing as a co-parcenary.

The findings of the Commissioner are inconsistent 
with either the wider or the narrower view of the 
undivided family as used in the Act. The findings 
are that the legislature did not intend, to include in 
the unit, undivided family, persons who had no 
rights in the property. [Sections 3(9), 5, 14(2), 15 
and 23(a) were referred to.'

(1) (1923) I. L. R. 45 All. 595 ; (3) [1936] A. 0. 1, 16.
L. R. 60 I. A. 265. (i) (187&) I . £ .  B . 1 Mad. 69}

(2) (1866) 10 M. I. A. 490, 605. * ' L . R . 3 1. A. 184.
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1936 Notice of separation must be given. That would
Kaiyanji be inapplicable to female members.

Yiih ilD aa
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V.

TheCommis- SectioH 38(2). For the purpose of taxation, the
Mwmr of Income- ^

tas, Bengal authorities are concerned with males alone, tor they 
are the only persons who can effect a division.

[Reference was made to ss. 55, 58(a), {h) (1) and 
63.]

The term “ joint” is not used. The only test is in 
division. “Undivided” can refer only to members 
capable of dividing.

In the case of Moolji, who has a son, it may be 
there is an undivided family. The question is who 
is to be taxed and on what income. The legislature 
put in as the one test that it was to be a Hindu family 
who have not divided. The Act makes the test the 
unity of the members.

Mayne says a joint family is a co-parcenary plus 
a fringe, females and dependants. The Act does not 
intend to include those who cannot divide. I t  follows 
that the meaning intended was the narrower one of 
co-parcenary.

The findings were that there was never any com­
mon stock, never joint earnings, the earnings were 
always kept separate. Those findings negative the 
contention that the property was family property.

The undivided family must consist of at least two 
members. There must be some one who can divide. 
A woman cannot be a member of an undivided family. 
Mayne suggests that there can be an undivided family 
consisting of one male and females. So do others.

A joint family group includes dependant members 
in Hindu law. The words in the Act are not intended 
in this wider meaning. The Hindu law is directed 
to ascertainment of persons who have a right to be



maintained. The Act is directed to ascertaining 
what income is to be taxed and what is the source of Kaiyanji
that income. The phrase in the Act must be con- ' v.
strued and it is impossible to suggest that females shnt%^ncomt. 
who cannot divide can become undivided members Bmgai. 
within the Act. One test is whether the income 
belongs to an individual or to several individuals, 
members of a family. In  s. 14(1) and the old Act 
the same expression is used.

There must be a co-parcenary to support the con­
notation of undivided. I t  may be that sons will be 
born. The Act deals with income as it arises, whether 
it is the income of a single individual or n o t: Bhimesh 
Pratap Narain Singh v. Commissioner of Income- 
Tax, United Provinces (1) raises the exact point.

In speaking of the ownership of property, when 
it is said that it cannot be predicted what the share 
of each member is, the reference is to the co­
parcenary, the ownership of male members who can 
partition and the rights of dependent members are not 
included.

'Mayne s. 271 was referred to and reference was 
also made to Yedathanni v. Commissioner of Income- 
tax, Madras (supra) and Commissioner of income- 
Tax, Bombay v. Laxminarayan (supra).\

De Gruyther, K. C., in reply; The words 
‘^undivided” and ' ‘divided” must be taken in the 
sense in which they are used in Soorjeemoney Dossee 
v. Bundoo Mullick (2) and Mayne. The matter can­
not be determined on the question of the power of 
disposal. The manager of an undivided family can 
dispose of the whole property for a proper purpose.
The assessment falls on the whole family as a unit.
I t  does not matter whether a member is a male or a 
female. Females get maintenance out of the income 
and are members of the unit.

1 CAL. INDIAN LAW REPORTS. 657
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1936 The judgment of their Lordships was delivered by
Sir G e o r g e  R a n k i n .  These six appeals concern 

TitMDas assessment to super-tax for the year 1931-32 of 
^he Commas. • ^  the seven partners of a firm known as Moolii

svjmr of Income- , . n n i • ■
tax, B&ngd. gikka & Co. This firm was for the year in question 

registered under s. 26A of the Income-tax Act, the 
instrument of partnership being a Gujrati deed, dated 
September 11, 1930. Its business was that of dealers 
in Indian tobacco and cigarettes. The assessment to 
income-tax of the registered firm has been made in 
due course, and the present controversy is whether 
six of the partners should each be assessed to super­
tax upon his share of the profits as an individual, or 
whether’ these six shares should each be assessed as 
income of a Hindu undivided family. The rates of 
super-tax imposed by the relevant Finance Act are 
less in the case of a Hindu undivided family than in 
the case of an individual.

The problem has to be answered by applying to the 
facts of each case the language of s. 55 of the A c t:—

In  addition to the income-tax charged for any year, there shall be charged, 
levied and paid for tha t year iii respect of the total income of the previous 
year of any individual, Hindii undivided family, company, unregistered 
firm or other association of individuals, not being a registered firm, an 
additional duty of income-tax (in this Act referred to as super-tax) a t the 
rate or rates laid down for that year by Act of the Indian Legislature.

Provided that, where the profits and gains of an unregistered firm have 
been assessed to super-tax, super-tax shall not be payable by an individ­
ual having a share in the firm in respect of the amount of such profits 
and gains which is proportionate to his share.

The two questions finally referred in each case by 
the Commissioner for the opinion of the High Court 
at Calcutta are as follows :—

(i) Whether the family of the assessee, as it now stands, is a Hindu 
undivided family within the meaning of the Income-tax Act ?

(ii) If tlie first question be answered in the affirmative, whether in the 
circumstances recorded in this case the income in question should be treated 
as income of that family and assessed as such ?

The High Court (Lort-Williams and Jack J J .)  
have in each case answered the first question in the 
negative and held that the second question did not 
arise.
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The parties are governed by the MitdksJmrd and 
their pedigrees and families may be exhibited as 
under :—

Sikka

Moolji
ftmf

eZ

Punishottam î d. Dec. 1933) 
wife
Odhavji (son) 
daughter

Kanji
wife
daughter

Sew Das Mohan Das 
wife

II

Vithal Das

Kalyanji 
wife 
3 sons 
daughter

Ohatur Bhuj 
wife
daughters

Ghampsi

19S6

Kalyanji 
Vithal Das

V.
The Commis­

sioner of Income- 
tax, Bengal.

The history of the firm according to the Commissioner 
is that, in or about 1912, the business was begun by 
Moolji and Purshottam (brothers who had separated) 
and Kalyanji (who is not related to either), and that 
in no case were ancestral funds employed for the pur­
pose. That in 1919 Moolji made gifts of capital to 
each of his sons by his first wife—viz., Kanji and 
Sew Das. That at least since 1919 Moolji, Kanji and 
Sew Das have been separate from each other. That 
in 1919 on the terms of a 0 u jra ti deed, dated 1st May, 
Kanji (son of Moolji) and Chatur Bhiij (brother of 
Kalyanji) were taken into the partnership. That in 
1930 Sew Das and Kalyaiiji’s brother Champsi were 
taken into the firm on the terms of the deed of Septem­
ber 11, 1930, already mentioned. That the interest of 
Kanji and of Sew Das was a gift from their fatlier
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1936
K d y a n ji  

TitM Lias 
V.

The Oommis- 
siom r oj In co m i' 

iax, Bengal.
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Moolji, and that of Chatur Bhuj a gift from his 
brother Kalyanji. That in no case has it been proved 
that the individual partner has thrown his interest 
in the firm or his receipts therefrom into the common 
stock, i.e., treated it as joint family property. Their 
Lordships are of opinion that the High Court was 
right in proceeding upon these findings of fact by the 
Commissioner.

From these facts it clearly appears, so far as 
Moolji, Purshottam and Kalyanji are concerned, that 
they are each members of a Hindu undivided family. 
Each has a son or sons from whom so far as the 
evidence goes he is not divided. But the income from 
the firm is clearly the separate and self-acquired 
property of the partner, and, as it has not been thrown 
into the common stock, it cannot be regarded as in­
come of the family. I t  is the income of an individual 
and assessable to super-tax as such under s. 55 of the 
Act. In these three cases, therefore, the High Court 
should have answered the first question in the affirma­
tive and the second question in the negative.

The interest of Chatur Bhuj in the firm was 
obtained from his brother Kalyanji. I t  is self- 
acquired and not ancestral property: Chatur Bhuj
has no son, but even if he had, the son would have 
taken by birth no interest in the income now in ques­
tion. The High Court might well have answered the 
second question in the negative and said of the first 
question that it did not arise.

In none of the four cases abovementioned—mz,, 
those of Moolji, Purshottam, Kalyanji and Chatur 
Bhuj—does the fact that the man has a wife and 
daughter (or more than one) affect the result. The 
existence of a son does not make his father’s self­
acquired property family property or joint property. 
That the existence of a wife or daughter does so is 
untenable.
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There remain the cases of Kanji and Sew Das. ^

Neither has a son, but, in the case of each, his interest 
in the firm was obtained by gift from his father v.
Moolji. Without deciding the question which was shner̂ of̂ mome- 
ieft open in Lai Ram Singh v. Deputy Commissioner tax, Bengal, 
of PartabgarJi (1), their Lordships, for the purposes 
of the present case, will assume that their interest 
was ancestral property, so that, if either had had a 
son. the son would have taken an interest therein by 
birth. But, no son having been b6rn, no such interest 
has arisen to qualify or diminish the interest given by 
Moolji to Kanji and to Sew Das. Does then the 
existence of a wife, or of a wife and daughter, make 
it income of a Hindu undivided family rather than 
income of the individual partner 1 Their Lordships 
think not. A man’s wife and daughter are entitled 
to be maintained by him out of his separate property 
as well as out of property in which he has a co­
parcenary interest, but the mere existence of a wife 
or daughter does not make ancestral property joint.
“ Interest” is a word of wide and vague significance, 
and no doubt it might be used of a wife’s or daughter’s 
right to be maintained, which right accrues in the 
daughter’s case on birth; but if the father’s obliga­
tions are increased, his ownership is not divested, 
divided or impaired by marriage or the birth of a 
daughter. This is equally true of ancestral property 
belonging to himself alone as of self-acquired 
property. The cases of Kanji and of Sew Das can be 
disposed of by answering the second question in the 
negative.

The High Court approached the cases by consider­
ing first whether the assessee’s family was a Hindu 
undivided family, and in the end left unanswered 
the question whether the income under assessment 
was the income of that family. This is due no doubt

(1) (1923) I. L. R. 45 AU. 596 ; L. R. SO I. A. 265.



1936 to the way in which the Commissioner had stated the
K^anji questions. But, after all, if the relevant Hindu law

Vam Das income belonged, not to the assessee
The comnis- j^jniself, but to the assessee, his wife and daughter

Stoner of iM one- ’ . . „
tax, Bengal jointly, it is dimcult to see how that association of

individuals could have been refused the description 
‘‘Hindu joint family.” The phrase “Hindu undivid- 
' ‘ed family'’ is used in the statute with reference, not 
to one school only of Hindu law, but to all schools; 
and their Lordships think it a mistake in method to 
begin by pasting over the wider phrase of Act 
the words “Hindu co-parcenary”—all the more that 
it is not possible to say on the face of the Act that no 
female can be a member. The Bombay High Court, 
on the other hand, in Lascminarayan's case (1), having 
held that the assessee, his wife and mother were a 
Hindu undivided family, arrived too readily at the 
conclusion that the income was the income of the 
family.

fi62 INDIAN LAW REPOETS. [1937

The phrase which has to be considered and applied 
to the facts is “ the total income of the previous year 
“of any individual, Hindu undivided family, com- 
“ pany, unregistered firm or other association of 
“ individuals not being a registered firm.” The words 
“ income of” are simple words and are capable of 
wider or narrower meaning; but for the present pur­
pose the Courts are concerned with them as they 
appear in an Income-tax Act; and under s. 3 or s. 55 
income is not to be attributed to any one of the five 
classes of persons mentioned by any loose or extended 
interpretation of the words, but only where the appli­
cation of the words is warranted by their ordinary 
legal meaning. The relevant meaning in the present 
case is the ordinary meaning in Hindu law according 
to the Benares school. In  an extra-legal sense, and 
even for some purposes of legal theory, ancestral

(1) (1935) I. L.R . 59 Bom. 618.



property may perhaps be described, and usefully 
described, as family property; but it does not follow Kaimnji
that in the eye of the Hindu law it belongs, save in v.
certain circumstances, to the family as distinct from s^mr^flStne- 
the individual. By reason of its origin a man’s -SengaL 
property may be liable to be divested wholly or in 
part on the happening of a particular event, or may 
be answerable for particular obligations, or may pass 
a t his death in a particular way; but if, in spite of 
all such facts, his personal law regards him as the 
•owner, the property as his property and the income 
therefrom as his income, it is chargeable to income- 
tax as his, i.e., as the income of an individual. In  
their Lordships’ view it would not be in consonance 
with ordinary notions or with a correct interpreta­
tion of the law of the Mitdkshard, to hold that 
property which a man has obtained from his father 
belongs to a Hindu undivided family by reason of his 
having a wife and daughters.

1 CAL. INDIAN LAW REPORTS. 663

The result is that in the cases of Moolji, Purshot- 
tam and Kalyanji the first question stated by the 
Commissioner should be answered Yes and the second 
No. In  the other cases the second question should be 
answered No and the first question need not be 
answered.

Upon the reported decisions cited during argu­
ment their Lordships will only observe that the deci­
sion in Vedathanni's case (1). does not cover the pre­
sent question which arises under s. 55 of the Act, and 
that they take no exception to the result arrived at in 
the case of Bhunesh Pratap Narain Singh (2), though 
they do not agree that a Hindu joint family neces­
sarily consists of male members only. Their Lord­
ships will not here deal with the case of an impartible

(1) (1932) I. L. R. S6 Mad. 1. (2) (1932) 6 Ind. Tax Cas. 176.



1936 estate held by the senior of several male members of
Kaiyanji a family, as to which there have been conflicting deci-

VtMBas gjQ̂ g India [cf. Shiva Prasad Singh v. The Crown
{l)-,Krishaii Kishore’s case (S
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tax, Bengal.
They will humbly advise His Majesty that the 

appeals should be dismissed with costs.

Solicitors for appellants: Douglas Grant' &
Bold.

Solicitor for respondent: The Solicitor, India
Office.

(1) (1924) I. L. R. 4 Pat. 73, 87-8. (2) (1932) I, L. R. 14 Lah. 255.


