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Before Edgley J.

A B D U L  H A Q U E

1936

T A R A B A N N E S S A .^  4.

Eaaemfnt—Mokarrari lease-holders—Same landlord—Prescription for ea<te-
ment by one such leaxe-holder over the land of another such UaAa-holdeT.

A mokarrdn lease-holder cannot acquire an easem ent by prescription  
over the land, of another such lease-hoM er who holds under th© saitte 
landlord.

Moni Chandra Chicchrabiitty v. Baikanta Nath Biswas (1) applied.

Second Appeal by the plaintiffs.
The facts of the case and arguments in the appeal 

appear sufficiently from the judgment.
Gofal Chandra Das and Bhutan Mohan Shaha 

for the appellants.
A ldul Hossain for the respondents.
Ramendra Mohan Majumdar for the Deputy 

Registrar.

E dgley J. In  the suit, out of which this appeal 
arises, the plaintiffs sued the defendants for recovery 
of joint possession of an eight annas share in certain 
disputed land, and in the alternative, for a declara­
tion of their right of easement over this land. The 
land in dispute consists of a narrow channel imme­
diately to the north of a District Board road, which 
connects a doM, belonging to the plaintiffs, situated 
immediately to the south of their homestead, with a 
khdl to the west of some land belonging to the 
principal defendants. Admittedly, the plaintiffs and

*Appeal from Appellate Decree No. 354 of 193S of Am rita Lai Banerji,
F irst Subordinate Judge of Tippera, dated September 28, 1934, m odifying  
the decree of Mahammad AshaqueTiddin, Second Milnsif of Braixnianbaria, 
dated August 19, 1933.

(1) (1902) 9 0. W .N , 856.



1936 the defendants are moharrdri lease-holders under the
Ahdui Haq-ae same landlords. I t  would appear that their ances-
Tarabannessa. tors partitioned their property about 80 years ago

s d ^ j .  and, as a result of this partition, the predecessors of
the plaintiffs acquired an allotment to the east of the , 
channel, whereas the allotment of the predecessors of 
the defendants fell to the north of the channel.

The learned Munsif held that the plaintiffs were 
entitled to a declaration of their right of easement 
over the disputed channel on the assumption that this 
right had originated in a lost grant. The learned 
Subordinate Judge, however, reversed this decision 
on two grounds : (a) that, having regard to certain 
observations made by Chatterjea J. in the case of 
Madan Mohan Chahmmrty v. Sashi Bhusan 
Muhherji (1), the plaintiffs were unable to acquire any 
prescriptive right over the channel in question as 
against the defendants and (V) that the circumstances 
of the case indicated that no question could arise with 
regard to the presumption of any lost grant.

The findings of the learned Subordinate Judge 
show clearly that it was only after the construction 
of the District Board road, immediately to the south 
of the channel, that the plaintiffs began to use the 
channel in question as a passage for boats and this 
seems to have been due to the fact that, when the 
District Board road was constructed 40 or 45 years 
ago, this road blocked the access of the plaintiffs’ 
boats to a water passage immediately to the south of 
the road, and it would appear that for sometime after 
the construction of the road the predecessors of the 
defendants allowed the predecessors of the plaintiffs 
to make use of the channel to the north of the District 
Board road as a passage for their boats. I t  would 
also appear that during this time the predecessors of 
the plaintiffs were merely licensees in respect of the 
use of the channel in question. In  view, therefore, 
of the facts which have been found by the learned 
Subordinate Judge it would be impossible to hold that

(1) (1916) ;i9  C .W ,”N."1211.
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the right to use the channel to the north of the District
Board road had any legal origin in a lost grant. Haque

, 1 ■ 1 ■ jh Tarabannessa.The next question, nowever, wnicii arises tor —  
consideration is whether or not the plaintiffs can ‘ EdgUyJ. 
acquire the right to use this channel by prescription.
The difficulty with regard to this point is that it is 
admitted that both the plaintiffs and the defendants 
are permanent lease-holders under the same landlords.
I f  it could be held that the landlords, at the time 
when the leases were granted to the predecessors of 
the contending parties, had parted with all their 
rights over the demised land, there would be no 
difficulty, but, as pointed out by Jenkins J . in the 
case of Kally Dass Aliiri v, Monmohini Dassee (1),—

A m an who being owner of land grants a lease in perpettiity earves a su b ­
ordinate interest out of his own and does n o t annihilate h is own interest.

The views of Jenkins J . appear to have been 
accepted by the Judicial Committee of the Privy 
Council in the case of Abhimm Goswami v. Shyama 
Charan 'Nandi (2). In that case the observations of 
their Lordships of the Judicial CoTnmittee are as 
follows:—

Sir Robert Pinlay, in his able argument for the respondents, contended  
tha t a  m okarrdri lease is  tantam ount to a conveyance in  fee sim ple, and th a t  
the lessee m ust therefore be treated as a  purchaser within the m eaning of the  
Lim itation A ct. B ut th e  distinction between the two transactions has been  
-well pointed out by Jenldns J. in his judgm ent in  the case of K a lly  D oss  
A h ir i  v .  M onm ohini D assee (1);  “Because a t the present d a y ,”  says the  
learned Judge, “a conveyance in  fee sim ple leaves nothing in  the grantor,
“ it  does not follow that a  lease in  perpetuity here haa any such result
“ .................. .. The law  of this country does undoubtedly allow of a  lease in
“p e r p e tu ity .................... A  m an who, being owner of land, grants a lease in
“perpetuity carves a subordinate in terest out of h is own, and does n ot anni- 
“hilate h is own interest. This result is to  be inferred by the use of the word 
“ Zeose, w hich im plies an  interest stiE  rem aining in the lessor” .

The position, therefore, would be that the 
plaintiffs, in order to acquire a prescriptive right of 
easement over the land in suit, would have to acquire 
this prescriptive right against the property belonging 
to their landlords. I t  has, however, been definitely
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(1) (1897) r. L .  R . 24 Cal. 440, 447. (2) (1909) I ,  L .  R , U  Gal, 1003 ;
L . R . 361.A. 14S.



^  held by Uampiiii and P ra tt J J .  in the case of Moni
Abdul Haque CJiandm ChiLckrabutty y.  Baikunta Nath Biswas (1) :

Taralanneasa, general rule undoubtedly is .................. tjhat a tenant of land cannot
Ji’dgley^J acquire an easement by prescription in other land of his lessor.

In that case their Lordships said—•
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A tenant is always a tenant and never an owner of the land. He always 
derives liis rights from the lessor and as the latter cannot have the right of 
enjoyment of an easement as of right against himself, so neither can his tenant 
against him.

Having regard, therefore, to the view taken by 
the various authorities with regard to this point, it 
seems to me clear that the plaintiffs cannot acquire 
a right of easement over the disputed channel by 
virtue of prescription; and, having regard to the 
findings of the learned Subordinate Judge, it would 
be impossible to hold that the plaintiffs’ right of 
easement can be attributed to any legal origin arising 
from a lost grant.

In  these circumstances, the decision of the lower 
appellate Court appears to be correct. The judgment 
and decree of the lower appellate Court are, there­
fore, affirmed, and this appeal is dismissed with costs.

Appeal dismissed.

p. K. D.

(I) (1902) 9 0. W. N. 856, 859.


