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A minor, who by fulse and fratidulent representation as to his age, 
induces a person to enter into a contract with liira, is not estopped 
from pleading his minority, to avoid the contract.

KTxan Gul v. Lnlcha Singh  (1) followed.

Though not liable under the contract, the Court has a discretion, 
in equity to direct the minor to return the benefit lie has reoeire-d 
l>7 false representation to the person he has deceived.

Dhanmull r. Itnm Chunder Gltose (2) dissented from.

Moliori Bihe.c v. Dharmodas Ghose (3) referred to.

Second A ppeal by the defendant.

The facts of the case and argnments in the appeal 
are sufficiently set out in the judgment,

Sarat Chandra Baso.h, Senior Government Pleader, 
and \Nabadioeef Chandra Shaha for the appellant.

Bam.a Prasanna Sen Gupta for the respondent.

Cur. adv.- mlt.

E dgley J. In the suit, out of whidh this appeal 
arises, the plaintifi company sued the defendants on 
•a promissory note alleged to haye been executed by 
defendant No. 1, who alone contested the suit. It

^Appeal from Appellate Decr«©j No, 87 of 1935, against the decree
of Ramesh. Chandra Sen, Subordinat© Judge, 3rd CQiirt of Dacca, date^ 
June 19, 1934, affirming the decree of Lala Jog^h Ohandra/Miiiisifj 
2nd Court, Dacca, dated Mar. 29, 1934.

(1) (1928) I. L. B. 9 Lah. 701. (2) (1890) I. L. B. 2^ Cal- 365.
(3) (1903) I, L. E; 30 Gal. 539j L. E . 30,1 : A: 114-
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was said ,tliat defendant No. 1 had borrowed the sum 
of Rs. 300 from the plaintiff company and had agreed 
to pay interest at the rate of 3 per cent, per mensem. 
The total amount claimed was Rs. 624. The execu­
tion of the promissory note was admitted, but the 
main defence was to the effect that, at the time of the 
execution of this document, defendant No. 1 was a 
minor. The suit was decreed by both Courts.

The findings of the lower appellate Court are to 
the effect that the appellant was a minor at the time 
when he executed the promissory note, that he knew 
that the period of his minority had been extended, that 
the plaintiff company did not know that the defend­
ant No. 1 was a minor and that this defendant ob­
tained the loan from the plaintiff company by falsely 
and fraudulently representing that he was not a 
minor.

The defendant No. 1 has now appealed to this 
Court and the main contention urged on his behalf 
is that he was incompetent under the law to con­
tract at the time when he executed the promissory 
note and that even if it be admitted that he obtained 
the loan upon a fraudulent misrepresentation of facts, 
he is nevertheless under no liability to the plaintiff 
company in respect of this transaction.

The first point which arises for consideration in 
connection with this appeal is whether, under s. 115 
of the Indian Evidence Act, the minor is estopped, by 
reason of his representation to the effect that he was 
a major, from pleading his minority in order to avoid 
the contract.

The question of the applicability of s. 115 of the 
Indian Evidence Act in the case of minors was consid­
ered in the case of Brofmo Dutt v. Dharmo DciS 
Ghose (1). In that case Maclean C. J. held that 
this section had no application to the case of a minor 
on the ground that the term “person” in s. 115 meant 
a person who is of full age and competent to enter

(1) (1898) I. L. R. 26 Gal. 381, 394,
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into a contract .and that, as a minor cannot be estopped 
by a deed or by the recitals in a deed, it would be incon­
gruous to hold that he could be estopped by a parole 
declaration. In agreeing with the Chief Justice, 
Ameer Ali J. stated :—

I t  follows, therefore, th a t  when the present law declares th a t an 
infant shall not be liable upon a coutraet, or in respect of a fraud 
in conn-ection ■with a contract, he cannot be made liable upon the  same 
contrart by means of an estoppel under s. 115. I , therefore, agree 
th a t there is no estoppel whatsoever in this case founded upon any 
representation or alleged representation on the p a rt of th e  plaintiff.
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BroJmo Dut f s  case came before the Judicial 
Committee of the Privy Council on appeal in 1903; 
Mohori Bibee v. Dharmodas Ghose (1). In deciding 
that appeal their Lordships of the Judicial Com­
mittee held that a person, who, by reason of infancy, 
is incompetent to contract, cannot make a contract 
within the meaning of the Indian Contract Acfc and 
where he purports to do so, his alleged contract is 
void. The question of estoppel under s. 115 of the 
Indian Evidence Act was raised before the Judicial 
Committee, but Sir Ford North in his judgment left 
the question open as is indicated in the following 
passage:—

The Courts below seem to have decided th a t  this section does 
not apply t-o in fan ts ; b u t their Lordships do not th ink  i t  necessary 
to deal with th a t  question now. They consider i t  clear th a t  the section 
does not apply to a case like the  present, where th e  stiitem ent relied 
upon is m ade to a  person, who knows the real facts and is not misled 
by the un true statem ent. There can be no estoppel where the truth, 
of tb e  m atter is known to  both parties.

The learned advocate for the respondent company 
places some reliance upon the decision of Caspersz 
and Chatterjea JJ. in the case of Surendra Nath 
Roy V. Krishna Sakhi Dasi (2), In that case the 
decisio-n of the appeal apparently turned upon the 
question whether Bijay Gobinda Shaha Chaudhurii 
one of the plaintiff’s vendors, was a minor at the fcime 
when* he conveyed certain property to the pjaiiitiffs.

(1) (1903) I. L. R. 30 Cal, 639 (645); (2) (M l )  15 2̂ , 2
L. R. 30 I, A. 114 (122).
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With regard to this point the learned Judges remark­
ed that the conduct of Bijay in connection with this 
transaction might amount to misrepresentation and 
legal fraud on his part. They go on to say;—

If there was misrepresentation by Bijay operating to deceive, and 
if tlie plaintifls ^vere deceived by it, we think that Bijay would be 
boimd by tbe transaction. There should be a clear finding on the 
point.

It appears from the judgment in Surendva Nath 
Roy's case that the learned Judges relied mainly in 
support of their decision upon some observations of the 
Court of appeal in the case of Saral Chand Mitte-r 

V. Mohun Bihi (1). It appears, however, from the 
report in Earal Chand Mit te f s  case that no question 
relating to the applicability of s. 115 of the Evidence 
Act arose for decision in that case. . Jenkins J. who 
tried the case in the Court of first instance held that 
a certain money lender named Lakshmi Narayan had 
been deceived into making a loan by the defendant’s 
fraudulent misrepresentation. He refused to make 
a personal decree against the defendant for the repay­
ment of the money advanced, but gave the plaintiff an 
ordinary mortgage decree and he held that the 
plaintiff’s right to succeed notwithstanding the 
defendant’s infancy arose from the applicability of a 
principle of equity which treats fraud as a bar. to the 
plea of disability. Jenkins J .’s line of reasoning was 
approved by the Court of appeal consisting of Maclean
C. J. and Macpherson and Trevelyan JJ. and in up­
holding Jenkins J .’s judgment Maclean C.J. made 
the following observations :—

There is not, so far as I can discovei'j any distinction bet-ween 
the law in India and the law in England npon this subject. In  nay 
judgment, there is a current of cases decided in the Courts of Equity  
in England, dating back for ]S0 years or more, which show that, in  
Equity, an infant cannot take advantage of his own fraud. I  think 
it is established that in cases of fraud by an infant the protection 
which the law throws around him is taken away: in other words,
that the defence of infancy cannot be succsssfnlly pleaded in defencei 
of a fraud perpetrated by the infant.

(1) (1S98) I .L . S . '25 Cal. S71, 392,
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His Lordship then went on to say:—
I think tlie cases establish that, in a case iike the pies-ent, the 

defendant, though at the time when he entered into the contract 
he was an infant, is not entitled to take any advantage resulting from 
his own fraud.

It must be remembered that the case of Surendra 
Nath Roy v. Krishna Sakhi Dasi (1) was clearly dis­
tinguishable Dll the facts from the case out of which 
the present appeal arises and, having regard to the 
line of reasoning which seems to have been adopted by 
the learned Judges in that case, it can hardly be taken 
to go further than to reiterate the general principle 
laid down in Saral Chanel H itter's case to the efiect 
that an infant is not entitled on equitable principles 
to take any advantage from his own fraud.

In 1928, the leading cases decided by the Courts in 
India were reviewed by a Full Bench of the Lahore 
High Court in the case of Khan Gul v. Lakha 
Singh (2). One of the questions referred to the Full 
Bench in that case was whether a minor, who, by 
falsely representing himself to be a major, had induced 
a person to enter into a contract, was estopped from 
pleading his minority to avoid the contract. After 
an exhaustive review of the leading cases on this 
point, including the decisions of this Court, the learn­
ed Chief Justice observed:—

I t  ■will be seen from the foregoing discassion that not only the  
English law, but also the balance of, the Judicial authority in India, 
is decidedly in favour of the rule that, wliere an infant has induced 
a person to contract with him by means of a false representation 
that he was of full age, he is not estopped frora pleading, his infancy 
in avoidance of the contraci;; and though s. 115 of the Indian Eyident e 
JLet is general in its terms, I consider for the reasons, which I  have 
already given, that it  must be read subject to the provisions of the 
Indian Contract Act, declaring a transaction entered into by a minor 
to be void. My answer to the first question referred to us is, therefore, 
in the negative.

This decision of the Lahore High Court was cited 
with- approval by Buckland J. in the case .of Samda- 
'pro.md Das V. Binayhrishna Datta (3). I am entirely'

(1) (1911) 1 5 0 . W , N . 239. (2) (1928) 713.
(3) (1930) I. L. R. 58 OaL 32^.
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in agreement with the views expressed on this point by 
the learned Chief Justice of the Lahore High Court 
and it follows that, in my opinion, the minor defend­
ant is not estopped by s, 115 of the Indian Evidence 
Act from pleading his minority to avoid the contract 
in respect of which he was sued.

The further question arises, however, for con­
sideration as to whether the minor defendant is. 
entitled to retain any benefit which he lias received 
under the contract or, in other words> whether he 
should not be compelled to refund the consideration 
money obtained by him through his fraudulent mis­
representation. Clearly, his liability, if any, would 
not be ea; contractu, but could only arise with reference 
to principles of equity. On behalf of the appellant 
some reliance was placed upon the decision of this 
Court in the case of Dhanmull v. Ram Chunder 
Gho'se (1), in which it was held that, in a case where 
an infant had obtained a loan upon a false repre­
sentation that he was of age, no suit to recover the 
money could be maintained against him. The correct­
ness of that decision was, however, doubted by the 
Court of appeal in Saral Chand H itter's  case in 
which the principle was definitely adopted that an 
infant is riot entitled to take any advantage resulting 
from his own fraild.

The question as to a minor’s liability in respect of 
compensation was raised in the case of Brohmo \JDutt 
V. DJiarmo Das Ghose (2), but it was found in that 
particular case that the defendant had not been actu­
ally misled. In this corinection Maclean C. J. 
stated:—

Then, wq are ask«d to t-sercise the discretionary powers vested in  
us under ss. 28 and 41 of the Specific Relief Act. T hat is a m atter 
for the discretion of the C ou rt; the learned Judge in the C ourt below 
has exercised his discretion adversely to the appellant, and I  se© 
no reason wliich iv'-ouJd justify  us in differing from  th a t conclusion. 
On the contrary I  do not think th a t in a case of this class where a

(1) (1890) I. L. JR. 24 Cal. 265. (2) (1898) I. L. R. 26 Gal. 381, 389-90.
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man, who has been told th a t  the person w ith whom he is dealing is 
a  minor, still chooses to' lend his money, “ justice requires” th a t it 
should be returned to  him.

When this case was considered on appeal by the 
Judicial Committee of the Privy Council in Mohori 
Bibee v. Dharmodas Gliose (1), the question as to the 
liability of the minor to return the money advanced 
to him was further considered and. on this point Sir 
Pord North’s observations were as follows;—

Another enactm ent relied upon as a reason why the  mortgage 
monfey shonld.be re turned  is s. 41 of the Specific Relief Act (I of 1877), 
which fs as ■ follows : —

Section 41. ‘^On adjudging the cancellation of an instrum ent, the 
CJourt may require the party  to whom such relief is g ran ted  to  mkke 
any compensation to  the other which justice may require.”

Section 38 provides in similar terms for a  case of rescission of a 
contract. These sections, no doubt, do give a discretion to the  C ourt; 
bu t the Court of first instance and subsequently the appellate Court, 
in  the exercise of such discretion, came to the conclusion th a t  under 
th e  circumstances of tbis case justice - did not require- them ■ to order 
th e  return  by the respondent of money advanced to  him with full 
knewledge of his infancy, and their Lordships - see no reason, for inter­
fering with the  discretion so exercised.

It would appear, therefore, that the Judicial Com­
mittee have, in effect, recognised the principle that 
the Courts in India have an equitable discretion to 
direct the refund of money which an infant may have 
obtained by his own fraud provided the lender is 
actually deceived by the fraud perpetrated by the 
minor.

It may of course be argued, that jurisdiction to 
order restitution only exists in cases in which the 
minor invokes the order of the Court as a plaintiff, 
but, as Sir Shadi Lai C. J. has pointed out in Khan 
GttVs case (2), cited above:—

I t  is diificult to understand why tho granting  of an equitable 
remedy should depend upon a mere accident, namely, whether it, h  
-tJhe, minor or his adversary who has taken the  in itiative in brii^ ing 
the transaction before the CSourt. The m aterial circutastaacfes im bdlli 
cases ar© exactly the same. A contract has been entered into with, 
an  in fan t and as i t  is an invalid transaction, i t  musf be cancelled.
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L. R. 30 I. A. 114 (I25)v 721
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All that can reasonably be said is that t i e  Court, in deciding whether 
relief against fraud practised by an infant should or should not b© 
granted, will consider, along with other circumstances of the case, 
the fact that the infant is a defendant and not a plaintiff. But 
there is no warrant either in principle or in equity for the general 
rule that the relief shall never he granted because the infant happens 
to be a defendant.

It is of course true that the Judicial Committee of 
the Privy Council decided Mohiri Bibee’s case before 
the decision of the Court of appeal in England in the 
case of R. Leslie, Limited v. Sheill (1). In that case 
the Court of appeal adopted the view that to direct an 
infant who had obtained a loan on a false representa­
tion as to his age .to refund the amount of the advaiices 
would be an ind.irect way of enforcing a void contract. 
This, however, is not the view which appears to have 
been generally adopted by the Courts in India and, 
as pointed out by Sir Shadi Lai C. J. in Khan ChiVs 
case cited above:—

I t  must be remembered that, while in India all contracts made 
by an infant are void, there is no such general rule in England. For 
instance^ a contract for necessaries is not affected by the Infants Relief 
Act, 1874, and can be validly entered into by an infant. There should, 
therefore, be greater scope in India than in England for the appli­
cation of the equitable doctrine of restitution.

It is, however, argued by the learn©,d advocate for 
the appellant that the decision of the English Court 
of appeal in the case of R. Leslie, Limited v. Sheill 
(1) should be adopted as the law of India having 
regard to certain observations made by the Judicial 
Committee of the Privy Council in the case of 
Mahomed Syedol Arijfin v. Yeoh Ooi Garh (2). The 
appeal in question was from the Supreme Court of the- 
Straits Settlements and the observation upon which 
reliance is placed is as follows :—

A ease of fraud by the appellant on the subject of his age was iset 
up, but it cannot be doubted that the principle recently given effect 
to in the case of B . Leslie^ L im ited  v. Sheill (1) would apply, and 
such a case would fail.

(1) [1914] 3 K. B. 607. (2) (1916) L. E. 43 I. A. 256, 2634.
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It appears, however, from the report in Syedol 
A rif f in 's  case, that the sole question for considera­
tion in the appeal was whether or not a certain state­
ment should be treated as admissible in evidence. 
This being the case, as pointed out by Sir Shadi Lai
C. J. in 'K/ian GuVs case the observations of the Privy 
Council in Syedol Arijfin’s case must be regarded as 
outer dicta and, though entitled to great respect, are 
not absolutely binding on the Courts in India. Fur­
ther, these observations certainly cannot be taken to 
override what appears to have been an express recog­
nition by the Judicial Committee in Mohiri Bibee's 
case of the principle that in appropriate cases the 
Courts in this country are empowered to order restitu­
tion by minors on equitable grounds.

In my opinion, therefore, the minor should not be 
allowed to retain the benefit which he has received as 
a result of his fraudulent misrepresentation and I  
consider that on equitable principles in a suit properly 
framed he might be called upon to refund the con­
sideration money which had been received by him. 
It is, however, clear as stated above that his liability 
in this respect arises not ex contractu but on equitable 
considerations and the plaintiff could not, therefore, 
in any event claim interest on the loan, because the 
liability to pay interest would arise on one of the stipu­
lations of the contract.

It appears, however, from the pleadings in the 
case, out of which this appeal arises, that the plaintiff 
has based his claim on the contract and that he has 
not put forward an alternative claim for restitution 
of the consideration money. Order VII, r, 7 of the 
Civil Procedure Code requires that every plaint shall 
state specifically the relief which the plaintiff claims 
either simply or in the alternative. The circum­
stances of the case, out of which this appeal arises, 
indicate that the defect in the plaint, such as it is, 
arose from a bona fide misunderstanding of the law 
on this subject and̂  this being the case, I  think the
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^  plaintiff should now be allowed to amend his plaint,
Mmmatha if SO advised. It is urged that an amendment of the
umar̂  a la allowiug the plaintiff to set up an alterna-

^ f̂ompany!'''' tiv6 case for restitution would, in effect, alter the
^  nature of the suit. I find, however, that a similar

EdgieyJ. question arose in Saral Chand H itter’s case, cited
above. In  the Court of first instance, Jenkins J. had 
allowed the plaintiff by amendment to set up an alter­
native case and, with regard to this matter, the Court 
of appeal held that it was the intention of the legisla­
ture to afford ground for a final decision upon the sub­
jects in dispute so as to prevent further litigation and 
that Jenkins J. was perfectly right in allowing, in 
the manner he did, the amendment of the plaint.

Having regard to the considerations mentioned 
above, this case will be remanded to the lower appellate 
Court for rehearing after allowing the plaintiff to 
amend his plaint if he so desires. It will then be for 
the lower appellate Court, if necessary, after allowing 
the appellant also to amend his pleadings and taking 
such further evidence as may be necessary to rehear 
the appeal and also to look carefully into the conduct 
of the plaintiff company and ascertain whether a case 
for restitution of the consideration money on equitable 
grounds has been made out.

The judgment and decree of the learned Subordi­
nate Judge are, therefore, set aside and this appeal 
is remanded to the lower appellate Court for rehearing 
in accordance with the directions contained in this 
judgment. Costs will abide the final result.

Case remanded

G. K._ D.
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