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1. Cement is a versatile building material and is
used extensively not only for the strength imparted to
the construction but also for the aesthetic touch it
gives to thé buildings, Cement is, therefore, being
used as much for nrivate house construction as for
building concrete roads and bridges, multi-purrose
dams, towers and other industrial construction, The
industry occunries an imrortant prlace in economic deve-
lopment and the nroduction and ccensumption of cement
is recognised as cne of the important indicators of
the social and econcmic pnrogress of any country,

2, The nroduction of cement in India commenced in
1914 with the establishment of the first cement
factory in Gujarat, Since then, the Industry has

made steady nrogress, The advent of inderendence

gave an imretus to the expansicn of the Industry, The
Five Year Plans of develonment provided progressively
higher targets for the substantial increase in the
Production of cement. At the time of indenendence,
there were 18 cement factories in Irdia with a
Production canacity of 1,5 million tens, Since then,
Many new factorics have been established in the
different regions and several of the existing factories
have been exnanded, Therc are row 43 cement factories
in the country and the nroduction canacity has risen
to 14,51 million tonnes. Despite this growth, the

Per capita consumption of cement in the country is
about the lowest in the world and it is certain that
the Industry will continue to grew further to meet the
Ncreasing requirement of cement as the economy moves
forwarg,
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3. Control on the nrice and distribution of cement
was introduced for the first time in 1942 in the wake
of World War II, when cement was requisitioned by the
Government for defence and nrices feor sunrlies to
Government were fixed on a cost-nlus besis, Even
after the conclusion of the-War, the price of cement
continued to be regulated under informal control,

The Industry functioned under a gentlemen's agreemcnt
and sought anpnroval of the Government te any incrcease
in the cement price, The distribution of ccment was
also regulated under a system of allocations, The
annual nroduction of cement was estimated and Government
consumers, imnortant industries, and the nublie shared
the available sunplies, Regional Honorary Cement
Advisers were appointed by the Central Government who
operated the allocation system and issued authorisations
to Government consumers and industries., The quota
left over for nublic consumption was marketed by the
cement producers through their net-work of stockists
and distributors, This system was by and large found
satisfactory, It met the objectives of Government as
also left a measure of frcedom and initiative to the
cement producers to organise the marketing of their
production,

4, Statutory control on the price and distribution
of cement was imnosed throughout the country, for the
first time in 1956, The Central Government issued
The Cement Control Order, 1956 in execrcise of the
powers confcrred by Section 18G of the Industries
(Develonment & Regulation) Act, 1951, The control,
which came into effect on Ist July, 1956, was intro=-
duced, so the Order said, for the purnose of sccuring
the equitable distribution of cement and . its.avail-"
ability at fair pnrices, The main .reason .for the
issue of The Cement Control Order was the intended
imnort, on a large scale, of cement and nrronrosed
distribution of this high-cost imnorted cemcnt along
with the indigenous cement ~t equalised prices,

5, The scheme of the Cement Control Crder, 1956 was
broadly as ferllows:-

a) The cement comnanies were reaquired to sell
their entire production to The State Trading
Cornoration of India Ltd, (STC);

b) The cement ccmnanies were entitled to receive
ex-Works retertion nrices for cement at varied
rates as set out in the Schedule, These



rates were stated to have been determined

by the Central Government having regard to
the recoemmendations of the Tariff Commission
and te all other rclevsnt circumstances,

¢) STC was given the exclusive resnronsibility
' for distribution of cement throughout the
country at a uniform ecqualised F,O0.R,
destination price,

d) So far as the pattern of distribution was
concerried, the system of alleocations. men-
tioned earlier was genernlly followed =and
the allocation and issue of authorisations
was handled by the STC and its regional
officers,

6. Though the situation in respect of the demand and
availability of ccment changed ceonsiderably soonm
after the issue of the Cement Control Order, 1956
resulting in stoppage of all imrorts, the statutory
control cn the price and distribution of cement
continued, with minor amendments in the Centrol
Crders from time to time, urtil 31st December, 1965,
The retenticon nrices Were revised on some occasions,
as a result of representations made by the cement
comnranies, Likewise, the uniform F,O0.R. destination
nrice of cement was also raised whenever revision of
the retention nrices, or increase in railway
freights or other factors made this necessary,

7, The cemcnt comnanies as well as the STC faced
numercus nrchlems in the different States in the
matter of levy of sales tax, On account of the use

of the words "nrroducers to sell ccment to Corroration®
in the Cement Control Crder and the previsicn

therein frcr nayment of "nrice" by STC to the cement
Producers, some States tock the vicw that the transac-
tion between the producer and the STC was a sale and
attracted levy ¢f sales tax,  In the case of Orissa
Cement Limited v/s. The Statc of Crissa (1961 §.T.C.
205), the Crissa High Court however, rejected the

View taken by the Statc authorities and held that
being a comrulsory sale’, the transaticn could not be
Subjected to levy of sales-tax, .Again, the Sales-tax
duthorities in Madras State levied sales—-tax on

the element of nacking charges on the ground that

the transaction in regard to ccment not being a

Sale, the recovery on acccunt of packing charges

Was not deductible from the sales turn-over,



Sales~-tax was levied ~”n the packing choarges naid by
the STC to the ccment producers as also on the
recovery cof the said charges by the STC from the
ctonsumers on the ground that there had been a sale
of the packing material, The assessment was,
however, set aside by the I'adras High Court which
held that there was no sale of packing material,

8. Towards the end of 1965, Government decided,
as an experimental measure, tc remove the statutory
.ccntrol cn cement, Though the Cement Control Order
was revoked, it cculd hardly be said that cement
was "decontrolled"., The Goverrment had acted on an
assurance by the Cement Tndustry that it would
maintain the cxisting nattern cf distribution of
cement and that there would be nc increase in the
cement price without nrevious anprnval of the
Central Gecvernment, Thus, while the Industry took
cn the resnonsibility for ensuring the frir distri-
bution of cement to the consumers threoughcut the
country, it nevertheless onerated under vesrious
constraints and Government closcly watched the
distribution arrangements instituted by the Industry,

9, The cement producers got together and set un a
new organisation by the name of "Cement Allccation
and Coordimating Organisation” (CACO), CACO sct
about its task with vigour and socn the distribution
procedures were strecamlinmed, The consumers cof
cement wclcomed the ease and cenvenience with which
they could obtain their requirements, No more did
they have to go thrcough the tortucus rationing
proccdures of the nast teo secure cement permits, In
November, 1967, a statement was made cn behalf of
the Government confirming that the arrandements made
by CACO for distribution of cement were satisfactcry,

10, However, Government thought it fit to re-imnose
statutory control on cement with effect from

1st January, 1968 and once again, nremulgated the
Cement Centrol COrder, 1967 in exercise of the powers
conferred by Sections 18G and 25 of thc Industries
(Development & Regulation) Act, 1951, The scheme

of cement distribution under this Order is diffecrent
in material resnects frem the Centrol Orders in

force during 1956-1965, Some of the salient features
of the Gontrol Order are:-

a) the marketing of cement has been left to
the cement comnanies, unlike in the nast
when the entire rroduct'ion was to be sold



comnpulsorily to the STC which had been made
the central agency for distribution of
cement;

b) a Controller has beéen anrpcrirnted to give
effect tc¢ the scheme of the Contrcl Order,
The Ccntroller is empowered to regulate and
direct the distribution of cement through
a system of allocatiops and guthorisations;

¢) the cement comnanies arc required to sell
cement at the uniform equalised F,O0.R.
destination nrice snrecified in the Cement
Control Order; and

d) Out of the sale nroceeds, the cement companies
are;entitled to retain:

i) the ex-Works retention nrice allowed
to them as snecified in the Schedule
to the Cement Control Crder:

ii) the Excise Duty;
iii) Packing charges for cement; and

iv) Selling Agency commissicn at the rate
of B,1+25 per tonne,

The balance left over after the above avppro-
" nriations, is required tc be made over by

the cement comnanies tc the Contrcller,

These mone¥YS may be applied by the Controller

for equalising the exnenditure on freight,

concessiens granted over supnlies to

Government or for nurnoses ¢f export and

other exnenses of the Centroller,

11, oUnder the Control Crder, the Cement Corncration
of India Ltd, was aprcinted as the Controller, The
appointment of the Cement Corporaticrn of India Ltd,
as Controller was called intd guestion 2n the
grouncd that under Section 25 of the TIndustries
(Develorment & Regulation) Act, 1951, enly an
Officer or an authcrity could be apnofnted as a
Controller and that the anncintment of the Cement
Corporation of India Ltd, was ultra-vires, The objec-
on was up-held by the Rajasthan High Court in The
Jainur Udyeg Ltd., v/s. The Unicn of Tndia, in a
Writ petition challenging several provisions of the



Cement Contrel Order, 1967, Following the judgmont
of the Rajasthan High Ccurt, the Central Government
appointed one of its scnior officers as the
Controller.

12, In the writ petition filed by The Jainur YVdycg
Ltd. against the Union of India and the Cement
Corporation of India Ltd, beforc the Pajasthan High
Court, the Cement Control Order was chnllenged on a
number of grounds, Scme of the mcre imncrtant
contentions were :-

a) Tt was neither necessary not cxnedient tc
make the Order for rceqgulating the supoly
and distribution of cement and that in
promulgating the Order, the Central Governw
‘ment had acted on extranecus considergtions,
The Control Crder, it was contended, was
outside the scope of Section 18G of the
Industries (Develomnment & Regulatlon) Act.
1951;

b)Y The ex-factory nrices for the various cement
producers had been fixed arbitrarily and
were in violation of Articles 14 and 19(1)(g
cf the Coenstitution,

Similar writ petiticns challenging the Cement Centrol
Order, 1967 have been filed by cther cement comnanies
and are pending in different HRigh Courts,

13, It was contended before the Rajasthan High
Court that the distributicn of cement under the aegis
of CACO had been equitable and satisfactrry and that
this was admitted by the Grvernment in a ncte sub-
mitted of Industrial Develcrment on 10th Movember,
1967 to the Central Advisory Council of Tndustries,
The relevant observations in the said ncote were as
under :-

"The distributicn arrangement after decontrol
has been satisfactory as the trtal despatches
of cement during 1966-67 havec increased

over the figures of 1965-66 by about one
million tonncs, The CACO has also ensured
sunnly of cement all over the country at a
uni form price based on nast pattern of
desnatches, Nc scricus comﬂlalnts of shorta-
ge have been rececived from any ‘corner,"



pespite this, the Central Government thought it fit
on 23rd December, 1967, a little over a mcnth after
the Note rlaced before the Central Advisory Council
of Industries, tc issue the Cnntrol Order cn the
round that it arneared to the Central Gcvernment
that it was nccessary to regulate the supply and
distributicn of cement for the nurrose of securing
its equitable distribution and availability at

fair prices. The contentiern raised by the Jairur
ydyog Ltd. was rcjected by the learned Judges of
the Rajasthan High Ccurt, They held that the
cement Contrcl Crder was within the score of the
powers conferred cn the Central Gevernment by
Section 18G of thc Industries (Development & Regula-
tion) Act,

14, The learned Judges alset rejected the crntention
that the differing retenticn nrices allowed tc the
cement nrcducers as nrer Schedule to the Cement
contrnl Order had been arbitratily fixed and that
these were discriminatery and consequently violative
cf Article 14 of the Ccnstitution,

15, In the Schedules t~ the earlier Cement Contrel
Orders, it was srecifically mentioned that the
ex-works retention prices stated therein had been
determined by the Central Government having regard
to the recommendations cf the Tariff Commission

cn the revistn of prices of cement and t~ all other
relevant circumstances, In the Cement Control
Crder, 1967, there is no mention as to the basis
adopted by the Central Government in fixing the
prices for the different producers of cement. It
was stated on behalf of the Central Government
before the Rajasthan High Ccurt that the nrices
listed in the Schedule to the Cement Ccntrol Order
were based on the recommendations of the Tariff
Commission together with increases granted from
time to time to off-set the increases in production
costs, '

16, The question of fair prices payable to the
Cement nrcducers for cement came up before the
Tariff Commissicn on threce occasiens - in 1953,
1958 and 1961, It is sufficient tr lock briefly
at the third report of the Tariff Commission on
Cement prices submitted in 1961, The Tariff

Commi ssiocn made a2 detailed study of the production
costs cf the Industry and aftcr allewing for a
return on capital emnloyed varying from 8% to 14%,






19. The Jaipur Udyog Ltd, has filed an apnreal
pefore the Supreme Court against the judgment of the
RaJasthan High Court and further light will be
ghrown on the validity of the Cement Control Order
when the Supreme Court takes up the apperl for
hearing and delivers its final judgment,

20, One of the underlylng PUTposcs of maintaining
4 control on the price of cement is to bring about
the availability of cement throughout, the covntry
at a uniform average F,0,R, destination pr1Cea
while there would appear.to be some merit in

making this essential and developmehtal commodity
available throughout the country at a uniform
price, this system of pooling the differential
retention prices and cost of freight has led to
some undesirablc trends, Firstly, under this system,
there is little or no incentive for cement producers
to reduce their costs by improving operational and
managerial efficiency, The system enables the
marketing of high-cost cement by averaging the
prices, Secondly, the consumers situated in the
close proximity of the cement factories are being
made to pay a high element of freight charges to
subsidise consumers who are catercd over a much
longer lead, While this has to some extent been
helpful in the disposal of surplus production in
relatively distant markets, as a result of this
formula the market factor does not rececive its due
importance in the location of the ccment plants,

21, The existence of the control measures even
at a time when production gets to be in surplus,
creates avoidable marketing problems for the
cement producers, At present, on account of a
Slow-down of the public investment and non-
Materialisation of several projects, the Government
consumption of cement has gone down to a very low
level, On the other hand, cement production
capaclty has been continuously rising. The result
has been that surplus conditions have developed
Practically all over the country and the producers
are finding it extremely difficult to market their
entire production, With the existence of control
On distribution, producers do not enjoy the
Necessary freedom to expand the market through
Sales drive and competition,



22, Controls are always regarded as temporary
expedients to protect the consumers against exploita-
tion in the event of serfous-shortages of a product,
With the imposition of control, the policy should

aim at a rapid expansion in the supplies of the
controlled product so that, at the earliest opportunity,
the control can be eliminated, This would be possible
only if the Industry is enabled through a realistic
price policy to generate internal resources and to
attract outside investment, Unfortunately, in the

case of Cement Industry, the policy followed by
Government has not fulfilled these objectives, The
protracted and rigorous control exercised by Government
has prevented the Industry from developing the
requisite financial health and dynamism which are
necessary for its sustained growth,
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