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BHOLA NATH SEN.

[ON APPEAL FROWM THE HIGH GOURT AT CALCUTTA.)

Res judicata—Hindu law—Suit by widow for nossession—Title of
reversioners, whether affected.

A decree against a female holder of an estate which decides merely
a question of possession and does not involve a decision on a question
of title is not binding on the reversioners.

Katama Nat:hiar v. Raja of Skivagunga (1) ; Hari Nath Chaitcrice v.
Mathurmohun Goswami (2) ; Vaithialinga Mudelizr v, Srirangath dnnt
(3) ; Nobin Chunder Chuckerbuity v. Gurn Persad Doss (4) and Jaggo Bai
v. Utsava Lol (5) reforr. 4 to,

The material facts are stated in the judgment of
the Judicial Committee.

- Dunne, K. C. and Pringle for the appellant. To
bar the reversioners the question determined in the
prior suit must be one affecting the title to the estate
itself. Where the question is one relating merely io
the rights of the life tenant, the case would not fall
within the rule in Risal Singh v. Balwant Singh (6).
Here the widow’s title to the estate was established
by the decision of the Subordinate Judge in her suit
of 1903. . There was an appeal from that decision to
the District Judge. In the appeal there was a
decree by consent under which the defendant Sens and
the widow’s father were given and allowed to remain
in a portion of the estate. In a subsequent suit by a
reversioner, the present appellant, the decree of the
District Judge was held to have been void for want of
jurisdiction. The decree of the Subordinate Judge

*Present: Lord  Thankerton, Lord Romer,” Lord Salvesen, Sir
Lancelot Sanderson and Sir George Rankin.
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was left final and binding. The second suit by the
widow was one to recover possession from the Sens,
There could be no question in that of her title to the
estate for that had already been decided. Tt was held
that the suit was barred by limitation, the Sens having
held adverse possession for more than twelve years
before suit. It is submitted that the widow was
sueing in that suit in her own interest for possession
and not in the interests of the reversioners. The
possession of the Sens was adverse as against the
widow. The right of the reversioners would arise
only on the widow’s death. The decision in the suit
would not bind the reversioners.

[The following cases were referred to and
distinguished. Hari Nath Chatterjee v. Mothur-
mohun Goswami (1); Vaithialinga Mudaliar v. Sri-
rangath Anni (2); Jaggo Baiv. Utsave Lal (3);
Subbi v. Ramkrishnabhatta (4); Braja Lal Sen v.
Jiban Krishna Roy (5); Mohima Chunder Roy Chow-
dhry v. Ram Kishore Acharjee Chowdhry (6);
Baijun Doobey v. Brij Bhookun Lall Awusti (7) and
Jugul Kishore v. Jotendra Mohun Tagors (8).]

The respondents were not represented.

Wallach, amicus curiae. The authorities to which
I would have referred have been cited. The law, it
is submitted, is, on those authorities, clear. If the
widow has bona fide litigated in the interest of the
estate, the reversioners are bound. What has to be
considered here is whether, on the facts, it appears
that the widow litigated in respect of the estate. It
is clear she did so in the suit of 1903. In her second
suit she appears to have sued in her individual
capacity to recover possession of the propertles given
to the Sens under the consent decree in the District

(1) (1893) I. L. R. 21 Cal B; (5) (1898) I. L. R, 2 Cal, 285.

L. R. 20 1. A. 183 (6) (1875) 15 B. L. R. 142,
(2) (1925) 1. L. R. 48 Mad. 883; (7) (1875) I. L. R 1 Cal. 133;
L. R. 52 1. A. 822. L. R. IA275
(3) (1920) 1. L. R. 51 Al 439; (8) (18%4) 1. L. 10 Cal. 985;
L. R. 56 1. A. 267. L. R. 1 IIASG
(4) (1917) 1. L. R. 42 Bom, 69.
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Court relying on her title as found by the Subordinate
Judge in her suit of 1903.

The judgment of their Lordships was delivered hy

Lorp TuankprroN. This is an appeal from a
judgment and decree of the High Court of Judicature
at Fort William in Bengal dated March 8, 1933,
which affirmed the judgment and decree, dated May
15, 1930, of the Special Land Acquisition Judge cf
the 24-Pargands on a reference made to him under
s. 18 of the Land Acquisition Act (I of 1894) by the
Becond Land Acquisition (ollector, (aleutta.

The question in the appeal 1s whether the appel-
lant is entitled to the compensation money awarded
in respect of the acquisition of part of the premises,
2, Deb Lane, in the town of Caleutta, as successor to
the estate of Raj Ballav Seal, of which the said
premises formed part.

Raj Ballav died on June 10, 1870, leaving’ bim
surviving his widow Mati Dasi and three grandsons,
who were sons of a predeceased daughter by another
wife, of whom one died in 1880 unmarried. Respond-
ent No. 1 is another grandson, and respondent No. 2
represents the third grandson, who died in 1905.
The grandsons’ line is hereinafter called “the Sens”.
Respondents Nos. 3 to 11 represent the mortgagee of
the Sens. The following pedigree shows the descend-
ants of Raj Ballav:—

(4]
RAJ BALLAY
(d. 10-6-1870).

[¢4]
EANAI LAL

2nd Wife 3rd Wifa
CRAYDRA MaANT MATI DasY 8EN.
(. befare 18701), (d. 27-9-1898). |
AMULYA
LARWYA HIRA JORENDRA CHARAR
{d. before 1870), KAmH SEAL (d. 4 pril,
atlopt d 19u5),

(S KATYANT

6-3-1873
(d. 30-11-1886). (d, —
16-11-1926).

RAJLARSHAMI
(Appellant).
Eaur lDM! = TOL8T MANJSPRY BHOLA NATH BHARTAR
{d. Sept., {Respondent {Respondent (d. 26-7-1880).
1005). ‘ No, 2). No, 1).
BANKIN SEN

(3. before 1919).
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Raj Ballav left a will giving his widow Mati Dasi
authority to adopt a son to him and giving benefits to
the said widow, to the son to be adopted and to the
Sens. On Raj Ballav’s death in 1870 Mati Dasi
entered into possession of the estate and adopted
Jogendra Nath Seal in 1873, under the authority
conferred on her. Jogendra married Katyani and
the present appellant is their only child; Jogendra
died in 1886, when the appellant was less than one
vear old.

Mati Dasi died in 1895, and the Sens appear to
have then taken possession of the estate. Shortly
after the death of Jogendra, Mati Dasi had purported
to adopt Amulya Charan. the brother of Katyani, in
further exercise of the authority conferred on her,
and in 1901 Amulya brought a suit against the Sens
and Katyani claiming the estate; the suit was dismiss-
ed in both Courts on the ground that Mati Dasi’s
power of adoption had been exhausted with her
adoption of Jogendra, and the High Court further
held, on construction of the will, that there was an
intestacy as to the corpus of the estate, which vested
in Jogendra as legal heir, and on his death passed by
succession to his widow Kaftyani. In this suit a
receiver had been appointed to the estate pending the
disposal of the suit. The decision of the High Court
which was dated March 28, 1905, is reported (1).

Meantime, after the decision of the Subordinate
Judge in Amulya’s suit, Katyani brought suit No. 11
of 1903 against the Sens, Amulya and the receiver
in Amulya’s suit, claiming three-fourths of the estate
and partition, which she later amended to a claim for
the whole estate, after the decision of the High Court
in Amulya’s snit. The suit was defended by the Sens,
and on December 21, 1905, the Subordinate Judge
decreed the suit in Katyam s favour, ordering and
declarmg “that the plaintiff's title in the whole 16

“annas’ share of the immoveable properties in dispute
“as specified in seh. (2) of the plaint he declared and

1)) (1905) I. L. R. 32 Cal. 864.
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“she do recover possession therein.” The Sens
appealed to the District Court and without authority,
joined Kanai, the father of Katyani and Amulva,
as respondent in the appeal; they also obtained leave
to join a representative of the mortgagee. A petition
of compromise was filed in the District Court on
January 9, 1907, under which the Sens, with their
mortgagee, Kanai and Katyani agreed to divide the
inheritance, Katyani taking 6 annas, the Sens 4
annas, subject to the mortgagee’s rights, and Kanai
6 annas. On January 24, 1907, a consent-decree on
the basis of the compromise was made by the District
Court, and partition was directed; subsequently, on
September 15, 1907, as directed by the Court, the
receiver made the partition and made over possession
of the respective shares in terms of the compromise.
The premises, 2, Deb Lane, compensation for a part
of which is the snbject of the present appeal, was
included in the 4 annas, of which the Sens got
possession.

Less than three months after the consent-decree of
the District Court in suit No, 11 of 19903, the present
appellant, in order to protect the reversionary
interest, instituted on April 18, 1907, suit No. 59 of
1907 against the parties to the compromise and the
receiver, for declaration that the compromise and the
“‘consent-decree of the District Court, dated January
‘9, 1907, were void and inoperative and that the
“‘reversioners were not bound by the partition proceed-
“ings taken in execution of the decree’’. The Sub-
ordinate Judge dismissed the suit, but, on appeal, the
High Court set aside this decision, by a judgment and
decree dated August 8, 1910, and declared “that the
““consent-decree made on January 9, 1907, is void and
“inoperative as against the plaintiff appellant and
“that she is in no way bound by the partition proceed-
“ings which have taken place in execution of that
“decree.” This decision is reported (1). Tt is clear
that the main ground of decision was that the

{1y (1910) I. I. R. 38 Cal. 630.

657

1938

Rajlakshmi
Diagi
v,
EBiole Nath
Sen.



658

1938

RBajlakshmi
Dasi

V.
Bhola Nath
Sen.

INDIAN LAW REPORTS. [1938]

District Court bad no jurisdiction and that accord-
ingly the consent decree was void and inoperative.
The Court did not decide any question as to the right
of the Sens to retain possession of the 4 annas during
the life of Katyani, who had a widow’s right in the
estate, hecause of the compromise agreement, to which
she was a party, or on some similar ground.

Tt is important to get a clear view of the position
of the estate after the decision of the High Court of
August 8, 1910, the effect of which, infer alia, was to
annul the consent-decree of the District Court in
No. 11 of 1903, and to leave the decree of the Sub-
ordinate Judge dated December 21, 1905, which has
been already quoted, as final and binding. This
decree declaring Katyani’s title to the whole estate,
was clearly a decree in Katyani’s favour as represent-
ing the whole interests in the estate, and it has rightly
been so regarded by both the Courts below in the
present case; and it formed res judicata in any ques-
tion with the Sens. As regards possession of the
estate, while the decree made an order for recovery
of possession, the possession given under the partition
of 1907 continued, the Sens being in possession of the
four annas. It seems clear that possession under an
agreement which was not binding on the reversionary
heirs could not avail the Sens in a question with a
Teversionary heir, whose right to possess could not
arise until the succession opened to such heir.

In that position, it appears to their Lordships that
unless something thereafter occurred during the life
of Katyani which affected the title to the whole or
part of the estate, which took such whole or part of
the estate away from Katyani and vested it as matter
of title in the Sens, mere possession of such whole or

- part of the estate by the Sens would afford them no

answer to the appellant’s claim as reversionary heir,
on Katyani's death, founded on the decree of the
Subordinate Judge in No. 11 of 1903, as set up by

- the decree of the High Court in 1910 in her own suit,

No. 59 of 1907.
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The respondents maintain that the appellant’s
claim in the present suit is excluded by reason of the
subsequent decision in suit No. 115 of 1919, instituted
by Katyani against the Sens and their mortgagees for
recovery of the four annas; that suit was dismissed
by the Subordinate Judge and, on appeal, by the High
Court. The respondents maintain that Katyani, in
that suit, was suing on behalf of the reversioners as
well as herself, and that the decision is res judicata
against the present appellant. Both Courts helow
have accepted this contention and have dismissed the
appellant’s suit and the appellant now challenges

their ground of decision, which is largely founded

on certain decisions of this Board, which they have
held to be applicable. and to which reference will be
made later.

In the first place, the title to the estate having been
finally decided, in any question with the Sens, as
above stated, their Lordships are of opinion that the
widow, Katyani, had no right to submit it to fresh
adjudication by the Courts as against the Sens, so
far as the right of the reversionary heirs was concern-
ed, or to affect their right by any such action. In the
second place, their Lordships are satisfied, on a
scrutiny of the proceedings in suit No. 115 of 1919,
that Katyani was only suing in her own interest, and
not as representing the reversionary heirs.

In the plaint, dated September 15, 1919, Katyani
clearly founded on the decree of the Subordinate Judge
in suit No, 11 of 1903, dated December 21, 1905, as
set up by the High Court decree in suit No. 59 of
1907, dated August 8, 1910, as forming res judicata
against the defendants, the Sens, on the question of
title; she then proceeded to deal with her own personal
difficulty, viz., the compromise, as to which she
alleged that it had been obtained from her by the
undue influence of her father Kanai, in frandulent
collusion with the Sens. The written statement of
the Sens has not been made available. The Subordin-
ate Judge in a judgment dated August 24, 1921,
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rejected the plaintiff’s allegations of fraud and heid
the compromise to be binding on her so as to prevent,
recovery of possession by her. This clearly could
only relate to Katyani’s possession during her life,
as the compromise had been finally held not to be bind-
ing on the reversionary heirs.

On appeal, the High Court, in a judgment dated
the 21st and 24th July, 1925, did not refer to the
question of the compromise, but they state, in refer-
ence to suits No. 11 of 1903 and 59 of 1907, that, as
a result of the compromise decree being held to havs

been without jurisdiction the decree of the trial

Court in the suit of Katyani (No. 11 of 1903) must
be treated as a good decree and that that decree
declared her right, but the Court held that Katyani
had been out of possession for more than 12 years and
could not recover possession and affirmed the dismissal
of the suit. Again their Lordships are unable to
regard this judgment as affecting the right of the
reversionary heir to possession.

An examination of the decisions of this Board,
on which hoth the Courts below have relied, will show
that the decree against a female holder of the estate
which has been held to be binding on a succeeding heir
bas in each case involved the decision of the question
of title, and not the mere question of possession. In
none of the cases had the prior female holder of the
estate already obtained a decree of her title to the
estate against the defendants. In Katama Natchiar
v. Rajah of Shkivagunga (1) the following passage
occurs in the judgment of the Board, delivered by
Turzer L. J., at p. 603 :— '

It seems, however, to be necessary, in order to determine the mode
in which this appeal ought to be disposed of, to consider the guestion
whether the deeree of 1847, if it had become final in Anga Mootoo
Natchiar's lifetime, would have bound those claiming the zemindari
in succession to her. And their Lordships are of opinion that, unless
it could be shown that there had not been & fair trial of the right
in that suit—or, in other words, unless that decree could have heen

successfully impeached on some special ground, it would have been
an effectual bar to any mew suit in the Zillédh Court by any person.

; claiming in succession to Anga Mootoo. Natchiar, For assuming her

(1) (1863) 9 M. 1. A. 539.
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to be entitled to the zeminddri at all, the whole estate would for the
time be vested in her, absolutely for some purposes, though, in some
respects, for a qualified interest; and until ler death it conld not
be ascertained whe would be entitled to succeed. The same prineiple
which has prevailed in the Courts of this country as fo tenants in
tail representing the inheritance, would seem to apply to the case
of a Hindu widow; and it is obvious that there would he the greatest
possible inconvenience in holding that the succeeding heirs were neb
bound by a decree fairly and properly obtained against the widow.

Anga Mootoo Natchiar, the widow, had claimed in
the previous litigation a Hindu widow's estate in the
zeminddri as self-acquired by her late hushand, and
maintained that it was not part of the impartible
estate. Quite clearly the question of title was in
issue, and her failure carried the estate away from the
reversionary heirs, and the observations of the Board
were directed to a litigation as to the title of the
estate.

In  Hori Nath Chatterjee v. Mothurmohun
Goswami (1), the decree against a preceding female
beir was founded on limitation, on the ground that
she had never been in possession since the death of
the widow in 1855, some twenty-six years hefore, when
the succession had opened to her. It was held by this
Board that the fact that the decree was founded on
limitation did not take the case out of the ruling laid
down in the Shivagunge case, which is quoted above.
Article 141 of the Limitation Act of 1877 had first
appeared in a more limited form in Art. 142 of the
Act of 1871, being then confined to the death of a
widow. The judgment of the Board, delivered by
Sir Richard Couch, after referring to these changes;
states in reference to Art. 141 of the Act of 1877 :—

the wards ‘entitled to the possession of immoveable property’ refer
to the then existing law. Under that law the-plaintiff, being bound
by the decree against Sampurna would not be entitled to bring a suit
for possession. The intention of the law of limitation is, not to give
a right where there is not one, but to interpose 2 bar after a certain
period to a suit to enforce an existing right, The purpose of the
second schedule in eacly of the Aects is only to prescribe the period
of limitation for the suit.

(1) (1893) 1. L. R. 21 Cal. 8;L.R. 201, A, 183
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Here again it is clear that Sampurna had held no
ple\mus decree as to title, and that her title was in
issue in the litigation which was instituted on behalf
of herself and the reversionary heirs.

In Risal Singh v. Balwant Singh (1) a Hindu
female, in whom an estate vested on the death of her
husband and infant son, had purported to adopt
Balwant Singh as son to her husband; subsequently
she instituted a suit for a declaration that the adop-
tion was invalid. It was held by this Board that she
was estopped by her conduct from denying the validity
of the adoption, which was the ground of decision in
both the Courts below, and also, that upon the facts,
the adoption was valid. On the widow’s death, the
reversionary heir sued for recovery of the estate,
alleging that the adoption was invalid. It was held
that the reversionary heir was bound by the previous
decision against the widow as 7es judicata. There
could be no doubt that the widow in her suit had
represented the reversionary heirs, and that the
decision that the adoption was valid negatived any
right of the reversionary heirs as Well as the right of
the widow.

In the case of Vaithialinge Mudaliar v. Sri-
rangath Anni (2), the widow, Chokkammal, had made
an adoption in 1862 to her husband, Arunchala, who
had died in 1849. The widow died in 1902, and in
1905, the suit under appeal was instituted by the
plaintiffs as reversionary heirs of Arunchala against
the defendants, who were successors of the adopted
son and were in possession of the estate, and
who relied mainly upon the defemces that the
suit was barred by res judicata and limitation. The
former defence was founded on a decree in 1892
in a suit by the mother of the adopted son, against
Chokkammal and others, for possession of the estates,
which she alleged had been forcibly taken from her
by Chokkammal in 1884—three years before the suit-—

L L. R. 40 ALL (9% @) (25 1 L. R. 48 Mad. 8335
LR 45141 L. R. 52 L. A. 399,
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prior to which date the adopted son, his widow and
the plaintiff had held possession since the adoption in
1862. It was held by the High Court, by the decree
of 1892, that the adoption was invalid. but that the
plaintiff’s claim of adverse possession for 12 yvears was
established and they alfirmed the decree for posses-
sion which the Subordinate Judge had given. The
defence of res judicata founded on this decree was
sustained by the Board, on the ground that Chek-
kammal, as defendant, had represented the estate,
and the decree of adverse possession bound the
reversionary heirs. Again it is clear that the decree
excluded the title of hoth the widow and the rever-
sionary heirs. The Board also hased their decision
on Art. 129 of the Limitation Act, 1871, but that part
of the decision is not material for present purposes.
In the course of the judgment, which was delivered
by Sir John Edge, the judgment of Macpherson J.
in the Full Bench decision in Nobin Chunder
Chuckerbutty v. Guru Persad Doss (1) was quoted
with approval and was as follows :—

“T also concur in the proposed answer. But a very great difference
“exists between the case immediately before us and the case in which
““a mother (or other Hindu female having an estate similar to that of
“g childless widow) has herself alienated property belonging to the
Hegtate which she has taken as heiress, without sufficient reasen for
“making such alienation. Im the latter case, the alienation is good
“‘as against her, and so far as her own life interest is concerned;
“‘therefore, in fact, no cause of action necessarily arises at all with
“respect to her alienation so long as she lives. The cause of action
“‘does not arise until her death, when the reversioner’s cause of action
“for the first time accrues. In the case before us, the property having
“never reached the hands of the mother” (the Hindu widow) “‘at all,
*having been throughout held adversely to her, the cause of action®
{of the reversioner) ‘“‘accrued in the mother's lifetime, and therefore
“a suit to recover possession, by whomsoever it may be brought, is
“barred, unless instituted within twelve years from the commencement
‘of the adverse possession.’

Lastly, in Jaggo Bai v. Utsava Lal (2) it is sndhi-
cient to quote a passage from the judgment of the
Board, delivered by Lord Tomlin, which, after a

(1) (1868) B. T. R. Sup. Vol (2) (1929) L. L. R. 51 All 439;
1008, 1017. L. R. 56 T. A. 267.

663

1938

Rujlahshmg
Dasi

Y.
Bhole Nath
Sen.



664

1938

Rajlakshmi
Dast

v,
Bhola Nath
Sen.

INDIAN LAW REPORTS. [1938]

reference to the case of Hart Nath Chatterjee (supra)
states : —

It is therefore established by this decision that where a decree
founded upon the law of limitation is obtained against the widow
in her lifetime the reversionary heir is barred and does not get the
benefit of Art. 141, '

The question raised by the present case is whether the same result
follows where there has been no decree, though at the death of the
widow a stranger has been in adverse possession for twelve years or
more.

In their Lordships’ judgment where there has been no decree
against the widow or other act in the law in the widow's lifetime
depriving the reversionary heir of the right to possession on the
widow’s death, the heir is entitled, after the widow’s death, to rely
upon Art. 141 for the purpose of the determination of the question
whether the title is barred by lapse of time. To hold otherwise would,
in their Lordship’s opinion, in effect, compel the Court in determining
@ guestion within the scope of the Article to ignore the express words
of the Article.

~ Accordingly, the question in the present appeal is
whether the decree in the suit No. 115 of 1919 deprived
the appellant of the right to possession. As already
stated, their Lordships are of opinion that the appel-
Jant’s right to possess was established as res judicata
against the Sens hy the decree of the Subordinate
Judge in suit No. 11 of 1903, as set up by the judg-
ment of the High Court in the appellant’s suit No. 59
of 1907, and Katyani’s suit for possession No. 115 of
1919 could not, and did not, affect the appellant’s
right to possession.

In their Lordships’ judgment, therefore, the
appeal succeeds, and the judgment and decrees of
both Courts below should be set aside, and the appel-
lant should have a decree for the amount of the com-
pensation money in snit, and their Lordships will
humbly advise His Majesty accordingly. The appel-
lant will have the costs of the appeal and of the pro-
ceeding in both Courts below

Solicitors for appellant: W. W. Boz & Co.



