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A fh itra iw i—Subm ission  of guesiion of law—Setting aside an award—J2r?w of
law npparent on the, face of award.

The Court may set aside an award for an error of law apparent on the face 
of it, if the question of law involved is not one which was speejfieally raferted 
to the arbitrator.

The submission of a specific question of law must be suoh that i t  can he 
fairly construed to show that the parties intended to give up their rights finaEy 
to resort to the Kiag^s Courts, and in Heu thereof to submit that question to 
the final decision of a tribunal of their own.

Kela7itan Qovermnmt v . D uff Developm m t Go. (1) explained.

A p p e a l  from a judgment of Panckridge J .

The material facts of the case and the arguments 
in the appeal appear from the judgment.

S. M. Bose, Standing Counsel^ and S. B. Sinha 
for the appellant.

S. C. Bose and Sudhish Boy for the respondent.

L ort-Williams J . This is an appeal against a 
decision of Panckridge J . One Lala Gopi Nath 
demised certain premises known as the Minerva 
Theatre to one Salil Kumar Mitra. The lease was 
effected by a registered document and is dated 
December 2, 1933. I t  was for a period of two years 
from December 1,1933.

Clause 2, sub-cl. (20) of the lease provided that—
Upon the expiry of the term hereby created or other sooner 

d0teriHin,ation and after possession of the same is ofettdaed by the 
lessee, the lessor will have the demised premises and the fuinitute,

*Appeal firom Original Order No* I of 1938.

(1) [19S3] A. 0. 395.



1938 fixtures and machineries and things, scenory, dresses, stage fittings,
etc., esamined by a surveyor or other person conipetent to examine the same 

at I defect tha t may be found therein shail be made good by the

Scdil Kumar
M itm .
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Lort-Wiiiiams j. Qlause 5 provided that dispute touching the 
construction, meaning or effect of the lease or any 
clause or thing therein contained or the respective 
rights or liabilities of the parties under the lease or 
otherwise in relation to the premises should be refer­
red to the sole arbitration of Lala Ganga Sahay of 
No, 53, Upper Chitpore Road in Calcutta whose 
decision should be final. I t  was further provided that 
the lease should be deemed to be a submission to 
arbitration within the meaning of the Indian 
Arbitration Act.

On the same date, an agreement in writing was 
made between the parties'which was not registered. 
This provided for the realisation of box-office receipts 
and for meeting the expenses of the theatrical busi­
ness. I t  referred in terms to the lease. In  cl. 8 
it was provided that an account should be taken on 
the 5th day of every succeeding month and the 
amount of profit found to have accrued during the 
previous month after meeting all expenses including 
the rent reserved by the lease was to be divided 
equally and one-half thereof was to be appropriated 
towards the liquidation of an amount due to the 
lessor under a  previous decree and the other half was 
to be received by the lessee '‘until such time as the 
“whole balance now due under the said decree dated 
“the twenty second day of March, 1933, be fully 
“paid with interest and costs” .

Under the terms of the lease, in the ordinary 
course of events, the tenancy would have expired on 
November 30, 1935. On the 17th October, the lessor 
inserted an advertisement in the ''Statesman”, 
drawing attention tô  the approaching expiration of 
the lease and seeking for another lessee. This adtet- 
tisement came to the notice of the lessee, who objeetM 
to it, and put announcements in other newspapers to



the effect that the lease would not expire on the 80th 
November, and that the lessor had no right to grant Go^^ath
a new lease as from 1st December. ^kmmr

Mitra,
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On October 23, 1936, the lessee wrote a letter to 
Lala Ganga Sahay complaining that, in spite of 
demands, the lessor had failed to comply with various 
requirements of the lessee. The first and second 
paragraphs referred to payments which, the lessee 
alleged, were due to him from the lessor: the fourth 
and fifth referred to payment of certain costs and to 
the necessity of giving proper receipts for monies 
paid in part satisfaction of the decree to which I  have 
referred. The third referred to the notice published 
in the newspaper by the lessor about the expiration 
of the lease, which, the lessee alleged, had caused 
injury to his prestige, credit and business. His 
requirement was that such notices should be stopped, 
because they were contrary to the terms of the agree­
ment made between the lessor and the lessee, under 
which, as the lessee alleged, the existing lease could 
not expire on the 30th November next, as falsely 
stated in the advertisement. The lessee concluded by 
saying “I  would ask you to arbitrate the above matters 
‘'as early as possible and to give an award with costs 
“and damages*’.

Thereupon Lala Ganga Sahay, on October 25, 
1935, sent notices to both parties fixing October 29,
1935, for a meeting and on that date there were 
present—Sunder Lai, who represented the lessor, 
Salil Kumar M itra and another. We have no inform­
ation as to what took place at the meeting. But on 
the 31st October, the lessor wrote to Lala Ganga 
Sahay saying that he had received a copy of the 
lessee's letter of October 23, 1935, wherein he made 
certain allegations on the basis of which he invited 
Ms arbitration and contended that the existing lease 
could not expire on November 30, 1935. The lessor 
stated that the lessee was entirely wrong atid, that in 
jeality there weie, for/LaU',Ganga ,Baha»y’̂ ",



1938 determination as arbitrator. After stating partic-
GopiNafJi ulars regarding the lease, he continued as follows :—

V,
Salil K m iar  makes no reservation for tho extension c4 of the lease

MU')a, beyond two years. The agreement to Tvhich Mr, Salil Kumar Mitra refers is
Lan'W iUimiu J . subject to the terms of the lease and does not over-ride or modify the terms 

of the registered lease. Under s. 92 of the Evidence Act no contemporaneous 
agreement can be proved to add to or subtract from the terms of a deed which 
ig registered. A registered deed can only be abrogated or varied by a regis­
tered deed and therefore the relianca placed by Salil Kumar Mitra on the 
agreement for his contention is quite misconceived. Therefore, there is 
nothing to arbitrate about the lease which is absolutely; clear in its terms 
and as regards the agi'eement there is no provision made therein for referring 
any matter to arbitration. Therefore, the referenee made by Salil Kumar 
Mitra is invalid.

The other points raised are mere matter of account and adjustment 
which have nothmg to do with the terms of the lease. I t  is therefore request­
ed that the matter be shelved.

This is merely an attempt on the part of Salil Kumar Mitra to  retain pos­
session of the premises beyond the terms of the lease which ho is not entitled 
to do.

In spite of that letter, it appears that both 
parties appeared before Lala Ganga Sahay. There 
is nothing in the paper-book, beyond the letter to 
which I have referred and possibly a telegram of 
November 7, 1935, to show that the lessor appeared 
before Lala Ganga Sahay under protest, but it must 
be remembered that it is always dangerous for a 
party to abstain from taking part in proceedings 
before an arbitrator on the ground of irregularity, 
because the irregularity may not be sufficient to upset 
any award which may be made.

On January 29, 1936, Lala Ganga Sahay made an 
award saying that he had heard the evidence adduced 
on both sides and considered the arguments advanced 
by each. He dealt with each of the points raised by 
the lessee, and with regard to the third, his finding 
was as follows:—:

I  find that the lease had not expired and will not expire until the balance 
of the decretal amount is fully paid in view of the agreement. I  do not award 
any damages.

Subsequently, on April 17, 1937, the lessee wrote 
again to Lala Ganga Sahay raising a number of other 
points and asking him to arbitrate upon them.̂ ^̂  : ®  
ohlyt one to which I need tefer is that in whicii’ the
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lessee referred to the clause of the lease which gave
the lessor the right to appoint a surveyor to examine gojh jŝ ath
the premises and the fixtures, fittings, etc. The saiu \u,mr
lessee contended that in view of the fact that the
lessor’s agent was living in the demised premises and Lort̂ 'wuuamsJ,
was thoroughly conversant with their condition and
that of the fixtures, fittings, etc., the lessor had no
right to have the premises and the fixtures, etc.,
examined by any surveyor. Apparently notice was
sent to the lessor, because on May 19, 1937, Messrs.
Akhil Bose & Co. wrote on his behalf to Lala Ganga 
Sahay referring to a notice dated the 6th May and 
saying inter alia as follows—

We have to repeat th a t you have no jurisdiction to proceed with the 
proposed reference and our client denies your right to do so.

Further, the writer alleged that Lala Ganga Sahay 
was colluding with Salil Kumar Mitra and acting 
in his interests against the lessor and that he was 
inimically disposed towards the lessor and was, there­
fore, unfit to arbitrate in any matter in which he was 
concerned. Nevertheless Lala Ganga Sahay proceed­
ed to make an award on August 9, 1937, in which, 
inter alia, he held that as “the lessor's agent is a 
“whole-time resident in the demised premises and is 
“intimately familiar with ?the condition of the 
"'theatrical materials and goods and the building,
“ ..............Sub-clause (20) of cl. 2 of the lease will not
“have any application at all, that is to say, the lessor 
“will not have any right'’ under the said sub-clause 
to appoint a surveyor.

The application made to the learned Judge was to 
set aside these awards on the ground that they were 
vitiated by errors appearing on the face of them, 
namely, that it was clear in the first award that Lala 
Ganga Sahay had arrived a t his decision about the 
terms as a result of taking into consideration the 
unregistered agreement. I t  was argued that, as a 
matter of construction, that procedure was wrong, 
because such an agreement could not be used to
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1938 modify the terms of the registered lease. With
GopiNaik regard to the second award, it was clear, in view of

Saiii ^Kimmr terms of the document itself, that the mere fact 
that the lessor had an agent living on the premises 

Lort-Wiiiiarns j. could not be held to deprive him of rights which were 
specifically given to him under the terms of the lease.

The learned Judge found in favour of the lessor 
upon both these points. But it was argued that, 
although the Court will generally set aside an award 
for an error of law apparent on the face of it, an 
exception is made where the question of law involved 
has been specifically referred by the parties to the 
arbitrator, and the learned Judge was referred to the 
case of Kelantan Government v. Duff Development 
Co. (1). Upon the authority of that case, he came to 
the conclusion that where, as in the present case, there 
was an arbitration clause in general terms which 
included a submission to refer to arbitration questions 
touching the construction meaning or effect of the 
document itself or any clause or thing contained in 
it or the respective rights or liabilities of the parties 
under it or otherwise in relation to it, it was un­
necessary that the parties should refer any specific 
point of construction to the arbitrator in order to 
bring the case within the exception to which I have 
referred. The learned Judge was of opinion that it 
was not necessary that a. reference of the specific point 
of law should be formulated in a submission ad hoc 
executed by both parties, and he held that the 
submission contained in the arbitration clause in the 
lease was sufficient without any further act of 
submission on the part of either of the parties.

In my opinion, that is not the effect of the decision 
in that case. I t is true that the Lord Chancellor, 
Viscount Cave, used words which, at first sight, would 
seem to indicate that he thought that a submission in 
general terms would be sufficient. But Lord Parmoor 
left the point undecided and Lord Trevethin
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definitely disagreed with the Lord Chancellor, loss
Moreover, the case cannot be accepted as a bindiag OopiNath 
decision in favour of such a contention, because, saUî tumar 
beyond making the submission in the arbitration 
clause, the parties, being unable to agree upon an Lort̂ wuimm̂  / .  
arbitrator, had both asked the Government to appoint 
an arbitrator., And when that had been done, both 
parties delivered pleadings in which they submitted 
specific points of law for the arbitrator to decide,
So that, in that case, the parties had voluntarily 
referred specific points of law for the consideration 
of the arbitrator, in addition to the submission to 
arbitration contained in the arbitration clause. In 
spite of those facts it was Lord Trevethin’s opinion 
that there was in that case no submission of a specific 
point of law for the consideration of the arbitrator 
within the meaning of the rule.

In the present case, the facts which are alleged 
to indicate submission by the parties of a specific 
point of law for the consideration of the arbitrator 
are much fewer in number and less in weight than 
in the case to which I  have referred. Lord Trevethin 
stated in his judgment that where it is alleged that 
there was a submission of a specific question of law, it 
must be such that it can be fairly construed to show 
that the parties intended to give up their rights 
finally to resort to the King’s Courts, and in lieu there­
of to submit that question to the final decision of a tr i­
bunal of their own. In face of the facts in this case 
and the letters to which I have referred, it cannot 
possibly be contended that the lessor agreed to refer 
either specific or in fact any points of law for the 
consideration of Lala Ganga Sahay, or that there is 
a^nything to show that he intended to give up his 
rights to resort finally to the King’s Courts regarding 
such points of law as have been discussed in the 
present case.

The result is that, in my opinion, the present 
case does not come within the exception to which I

■2 CAL. INDIAN LAW REPOETS. 355



1̂ 38 iiave referred, and this Court is entitled to interfere
Gopi N'ath with the decisions of the arbitrator. Further I  am

saiii \urmr of opinion that the arbitrator’s decision on both
points was wrong and that the errors committed by him 

Lort-Wiiiiam J. appear on the face of the awards which he made.
For these reasons the appeal must be allowed with 
costs, to the extent that cl. 3 of the award dated 
January 29, 1936, and cl. 5 of the award dated July 
14, 1937, are set aside.

Costello J . I  agree.

A fpea l allowed.

Attorneys for appellant; Akhil Bose & Co.

Attorneys for respondent: Mitter & Bural.

A. c. s.
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