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M ischief— '’' Wwnffjul loss,’’  ̂ Meaning of— Nuisance— Ohstruction, ivhen
amounts to nuisance— Eight of eascmmt, how to he, exercised— In d ia n
Fcnal Code {X L V  of 1S60), ss. 23, 436.

A private party, liaviiig a right of easement, is not entitled to take the 
law ill his owii hands in order to remove aji obstruction unless it actually 
amounts to nuisance,

A doiiainant owner, having a right-of-way over land belonging to another, 
has no right himself to remove an obstruction unless hie right-of-way is 
impaired by it. If he does so, he has emploj-ed unlawful means and if loss 
of property is caused thereby to another, he is guilty, under s. 426 of the 
Indian Penal Code,

JSmperor v. Zipru Tanaji P atil (1) and H yde  v. Graham (2) referred to.

Criminal R e v isio n .

The material facts of the case and arguments in 
the Rule appear sufficiently from the judgment.

Sndhansu Sekhar Miikherji and Pritihhusan  
Barman for the petitioner.

Pfohodh Chandra Chatterji and A'pur’hadhan 
M ukherji for the opposite party.

M ukheejea j .  This is a Rule obtained on behalf 
■of three persons who have been convicted by 
Mr. C. C. Gupta, Magistrate, First Class,, Hooghly, 
under s. 426 of the Indian Penal Code and sentenced 
to pay a fine of Rs. 25 each, in default to undergo 
rigorous imprisonment for one week. Out of the 
fine, a sum of Rs. 30 was directed to be paid to the 
complainant as compensation.

’“Criminal Revision, Ko. 692 of 1937, against the order of C. C. Gupta, 
■Magist-iate, First Ciaps, a t Hooghly.

(1) (1927) I .L .B . 51 Bom. 487. (2) (1862) 1 H, & C. 593 ;
158 E. K  1020.
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The facts of tlie case are for the most part 
undisputed. The complainant has got a house and ^  
priTy upon plot T\o. 630 of niouzd Shibpur which he 
purchased from one Panehanan Kundu by a 
registered deed of sale, dated December 21, 1936. 
On the west side of this land there is an ejmdli 
passage described as the western boundary in the 
Jcabdld, and this passage runs north to south, and is 
about forty-nine feet long. It has been found by the 
trial Magistrate that the accused have their land on 
the west and north of this passage, and that there 
was a kdchchd drain on the northern part of the 
passage to the extent of about nine feet which served 
as an outlet for the excess water of the complainant’s 
house. The drain did not continue further to the 
south, but as the natural slope was towards that 
direction, the Magistrate found that the whole 
passage practically served the purpose of a natural 
drain. What the complainant has done is th is: he 
has made the entire drain jmccd and connected it 
with the municipal drain on the south. The 
accused, who are lessees under Panehanan Kundu, 
the vendor of the complainant, were given a right-of- 
way over this passage for the purpose of reaching 
their rented huts, and the allegation of the prosecu
tion is that the accused have pulled down the entire 
puccd drain constructed by the complainant, and 
thereby caused wrongful loss to him. The defence 
was that the accused, having a right-of-way over this 
ejmdli passage, the construction of the fuccd  drain 
by the complainant was itself an obstruction of their 
right-of-way, and they had every right in law to 
remove it. It was alleged, however, that they had 
not actually demolished the structure, but had only 
prevented the construction of the drain before it was 
built up by the complainant.
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On the last point the finding is against the accused, 
and it has been found by the trying Magistrate that 
the accused did as a matter of fact demolish the 
fuccd  drain.
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Mr. Siidhansu Sekhar Miikherji, who appears 
for the petitioners, has contended before me, that, 
even on the findings arrived at by the trying 
Magistrate, no case of mischief iinder s. 426 has been 
made out. He argues that the accused admittedly 
have a right of passing over this ejmdli passage, 
which did not belong to the complainant. I f  the 
drain that was constructed by the complainant did 
obstruct this right of passage, which the accused 
admittedly had, it was not a wrongful or illegal act 
on their part to destroy and remove this structure. 
At the worst it was an act of abating a nuisance 
which was created by the complainant on this 
particular place, and as such no conviction under s. 
426 of the Indian Penal Code is justifiable.

JSTow to constitute mischief it is undoubtedly 
necessary to show that the accused committed an act 
with intent to cause or knowing that he was likely 
to cause wrongful loss or damage to any person. 
“Wrongful loss” as defined in s. 23 of the Indian 
Penal Code would mean loss, by unlawful means of 
property to which the person losing it is legally 
entitled.

We need not discuss the question as to whether the 
site of the drain did really belong to the complainant. 
Mr, Chatterji, on behalf of the complainant,, has 
argued before me that there is evidence on the record 
to show that as a matter of fact this site is included 
in the complainant’s kabdld. I leave this question 
entirely open and for the purpose of this Revision 
case I assume that the site of the drain does not 
really belong to the complainant, but remains still in 
Ms vendor. Even if we assume that, there certainly 
remains the structure and the building materials 
which constitute the property of the complainant, and 
if they had been destroyed by the accused by any un
lawful means, as is provided for in s. 23 of the, Indian 
Penal Code, it would be certainly a wrongful loss 
within the meaning of the section. The determination
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of this question as to whether the accused employed 
any unlawful means would depend upon the fact as to 
whether they had any right to take the laiv in their 
own hands for the purpose of removing the structure 
which according to them constituted an obstruction of 
their right of easement. It has l>een held by the 
Bombay High Court in the case of Emperor t .  

Zi-prii Tm iaji P a til (1) that in case of a private 
easement-right it is not open to the dominant owner 
to remove the obstruction of his own accord by taking 
the law in his own hands. The decision undoubtedly 
proceeds upon the express provisions of s. 36 of the 
Indian Easement Act, which is in force in Bombay, 
but not in Beng'al. So far as tiiis province is 
concerned, it may be said, therefore, that the same 
principle wkich is recognized by English Courts in 
the matter of abatement of nuisance relating to 
obstruction of easement would apply. The tendency 
of English Judges is undoubtedly to discourage this 
practice of allowing private parties to redress their 
grievances by their own acts, mde Hyde t .  
Graham (2), and such rights are never allowed unless 
the obstruction has actually become a nuisance.
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In this case it appears from the findings of tlie 
trial Magistrate that even before the construction of 
this fuccd  drain, water as a matter of fact flowed 
over this disputed strip. It has been further fonnd 
that the right-of-way of the accused to go to the rent
ed huts is not in the least impaired by the construction 
of the f  uccd drain, and there is no evidence on the 
reCord to show that as a matter of fact it is impossible 
for them to exercise their right-of-way after the drain 
has been constructed.

In these circumstances, the obstruction, even 
assuming it to be one, does not amount to a nuisance, 
and does not justify the accused in removing the 
structure by taking the law in their own hands.

{I) (1927) I. h, B. 51 Bom. 487. (2) (1862) I H. & C. 593;
]38 E. R. ]«30.
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Ther had really employed unlawful means for the 
purpose of causing loss to the complainant which in 
law lie is not bound to suffer. As I cannot find on 
the facts actually found by the trying Magistrate 
that there was any bo/ia fides on the part of the 
accused in this respect, I am unable to hold that the 
accused can escape conviction under s. 426 of the 
Indian Penal Code.

The result is that the Rule is discharged, and the
conviction and sentence are upheld.

Rule discharged.

A. C. R. C.
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SATYA KINKAR GHANTI ^
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Lim itation—Execution— Resistance to ‘possesnon of immoveable pmperfii—
Subsequent suit to establish right to possession, when barred— Code of Civil
Procedure {Act V  of 1908), O. X X I ,  r. 103— In d ia n  Lim ita tion  Act
{ IX  of 1908), Art. 11 A .

W hen an auction-purchaser’s complaint against otstruction by a  thiTd 
party claiming possession by virtue of a right to an uncU^'ided share in the 
land is dismissed under 0 . XXI, r. 99 of the Code of Civil Procedure, his 
subsequent suit for a declaration of title and possession of a portion of the 
said land after partition, a.nd, excluding the share claimed by the defendant, is 
not governed by A ii. 11A  of the Limitation Act.

Ganpat B a i v . R u sa in i Begam  ( I ) ; Baldeo v. K a n h a iya la l (2) and
B him appa  v, Irappa  (3) distinguished.

. Shanm ngam  P illa i v. P anchali Avinial (-1) followed.

A ppeal f r o m  A ppellate  D ecree preferred by the 
defendants.

The plaintiff who was the decree-bolder auction- 
purchased certain lands including the lands in suit 
in execution of a mortgage-decree. He took posses
sion of two plots through Court, but his attempt to 
take possession of the homestead lands was resisted 
by the widow of a deceased brother of the mortgagor- 
judgment-debtor claiming to be in possession of a 
one-third share which belonged to her husband by 
inheritance. The plaintiff complained against the 
resistance by an application under 0. XXI, r. 97 of 
the Code of Civil Procedure, but his application, 
after enquiry, was dismissed on May 10, 1929. The

*Appeal from Appellate Decree, Xo. 827 of 2937, against the deciree of 
3. P . Banerji, Sutordinate Judge of Btirdwan at Asancol, dated Mar. 26, 1937, 
affirming the decree of Pratul Chandra Ray, F irst Mmisif of Aeansol, dated 
Jan . 2, 1937.

(1) [1921] A. I, R. (All.) 92. (3) (190.1) I. L. R . 26 Bom. U6.
(2) (1920) 24 C. W. N. 1001. (4) (1925) I. L. R . 49 Mad. 596.



3937 plaintiff subsequenth* filed this suit on May 21, 1936,
smgo Kinkar for a declaration of liis title to a one-tliird siiare of

the said land and for partition and possession. The 
MAkmiLai (jefence m ter alia was that the plaintiff’s suit,

having been brought more than one year after the 
dismissal of his application for possession under 
0. XXI, r. 99, was barred by limitation. The 
Mimsif held that the suit was not barred and decreed 
the plaintiff's claim for possession after partition, 
and, the decree, on appeal, was upheld by the Sub
ordinate Judge.

The defendants thereupon appealed to the High 
Court.

The arguments in the appeal are sufficiently 
stated in the judgment.

Atiil Chandra G ufta  and Puriishottam C hatterji 
for the appellants.

Jajneshwar Majumdar for the respondents.

Cur. adv. vult.

J ack J. This appeal has arisen out of a suit for 
partition of the homestead land described in the 
plaint with the buildings thereon and delivery to the 
plaintiff of his l/3rd share thereof.

The only point urged in this appeal is that the 
suit is barred by limitation under the provisions of 
Art. 11A of the Limitation Act inasmuch as such a 
suit should have been brought within one year of an 
order dismissing under 0. XXI, r. 99, an applica
tion made by the plaintiff for possession of the 
whole of this homestead. Rule 103 of 0 . XXI 
directs that such an order of dismissal is conclusive 
subject to the result of a suit to establish the right 
claimed in his application under 0 . XXI, r, 97, and, 
under Art. 11A of the Limitation Act, that suit 
must be brought within one year. But the plaintiff 
does not seek to establish the right which he claimed 
in his application under 0. XXI, r. 97, i.e ., exclu
sive possession of the homestead. He now applies for
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partition of the lioinestead and possession of his one-
third share after partition. In these circumstances,  ̂ Kwkai
Art. IIA of the Limitation Act has no application.
In the principal decision referred to on behalf of 
the appellant, viz., Gawpat Rai v. H usaini Begam 
(1), the circumstances were somewhat different 
and, as the learned Judge in his judgment in that 
case remarks ‘ ‘each case of this sort will require to 
‘'be judged with reference to its own facts’’. No 
doubt the Court held in that case that where under 
0 . XXI, r. 99, possession of the whole has been 
refused, the decree-holder could not subsequently 
bring a suit for possession of a two-fifth share more 
than one year after the order under 0 . XXI, r, 103, 
but there the opposite party was claiming throughout 
the whole of the subject matter of the suit (and 
this point was emphasised by the learned Judge in 
deciding that suit) whereas in this case the opposite 
party in the proceedings under 0 . XXI was claim
ing only her third share and the plaintiff is 
not now’ disputing her right to that share so 
that he had no reason to bring a suit to reverse 
the order passed under 0 . XXI, r. 99. Finally 
in that case the learned Judge held that there was 
something fishy in the claim in that suit.

In the other two decisions referred to on behalf 
of the appellant, i.e., Baldeo v. Kanhaiyalal (2) and 
Bhimappa v. I  rap pa (3) the circumstances 'were 
entirely different. On the other hand the decision 
in Shanmugam Pillai v. Panchali Ammal (4:), in 
which the circumstances were exactly similar, sup
ports the view I have expressed and which was 
taken by the Courts below.

The appeal is dismissed with costs.

Appeal dismissed.
A . A .

(1) [192]] A. I. R. (All.) 92. (3) (1901) I. L. R. 26 Bom, 146.
(2) (1920 ) 24 C. W. N. 1001. (4) (1925) I. L. R, 49 Mad. 596.

1 CAL. INDIAN LAW REPORTS. 6S7


