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Morigage—DMortgage of leasehold interest—Mortyage in form of English
mortgage—Privity of estate between lessor and mortgagee, whether creat-
ed—Transfer of Property Act (IV of 1882), s. 58(e).

Upon its true construction, s. 58(¢) does not declare an English mort-
gage to bo an absolute transfer of the property mortgaged.

Section 58(c) deals with form and not substance.
The substantial rights are dealt with in ss. 58(a) and 60.

- In India, a mortgagor, when he assigns his interest under a lease to a
mortgagee, does not, under any of the forms specified in s. 58 of the Act,
transfer an absolute interest within the principle established in England by
the case of Willtams v. Bosanquet (1), and consequently the mortgagee is
not liable by privity of estate for the burdens of the lease.

Hunsraj v. Bijaylal Seal (2); Kunhanujan v. Anjelu (3) and Monica
Kitheria Saldanhe v. Subraya Hebbara (4) relied on.

Bengal National Bank, Lid. v. Janaki Nath Roy (5) considered.
Vithal Narayan Kalgutkar v. Shriram Savant (6) explained.

Thethalan v. The Eralpad Rajeh {7); Falabrishna Pal v. Jagannath
Marwari (8) and Kreglinger v. New Patagonia Meat and Cold Storage
Qompany, Limited (9) relied on.

Kannye Loll Sett v. Nistoriny Liossee (10) and Bank of Upper India v.
Administrator-General of Bengal (11) disapproved.

AppeaL (No. 51 of 1937) from two decrees of the
High Court (May 20, 1935) whick reversed a decree
of the Additional Subordinate Judge of Asansol
(April 20, 1931).

*Present : T.ord Romer, Lord Porter, Lord Salvescn, Sir Lancelot
Sanderson and Sir Frank MacKinnon.
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The material facts are stated in the judgment of
the Judicial Committee,

Ratcliffe, K. C., and Pringle for the appellant.
There has been a great deal of discussion in the Courts
below on the question whether the instruments here
were English mortgages as defined in the Transfer of
Property Act. It is submitted, and this is the most
important element in the case, that by the instruments
which determine the rights of the parties here there
has been in the most ung nalified terms a transfer of
an undivided half-share in the lease by the mortgagor
to the mortgagee the consequence of which would be
in English law plain. The mortgagee would become
by assignment the owner of the half-share and as
such liable for rent directly to the lessor and the
question is whether there is anything in the Indian
law which would take the case out of this position.
It is immaterial whether the mortgages are English
mortgages within s. 58 of the Transfer of
Property Act or not. The real que%tion is whether
the instruments have the result, and it is submitted
they do have the result, whatever they are called, of
making the mortgagee the owner of the lease-hold
interest so as to create privity of estate between him
and the lessor.

[Reference was made to sections 5, 58, 60 to 67,
98, 105, 108 and 109 of the Transfer of Property Act;
Mulla’s Transfer of Property Act, Ed. 1933, p. 562,
Note on s. 108, cl. (j) and to the following cases:
Kunhanujon v. Anjelu (1); Monica V. Submya,
Hebbara (2); Kannye Loll Sett v. Nistoriny Dossee
(8); Bharub Chandre Karpur v. Lalit Mohun Singh
(4); Vithal Narayan Kalyutkar v. Shriram Savant
(5); Thethalan v. The Eralpad Rajah (6); Bengal
National Bank, Ltd. v. Janaki Nath Roy (7); Fala~
krishna Pal v. Jagannath Marwari (8); Bank of

(1) (1889) T. L. R. 17 Mad. 296. (5) (1905) T. L. R. 29 Bom. 391.
(2) (1907) I. L. R. 80 Mad. 410. (6) (1937) L. L. R. 40 Mad, 1111,
(3) (1884) I. L. R. 10 Cal, 443, (7 ) (1927) 1. L, R. 54 Cal. 813.

(4) (1885) I, L. R. 12 Cal, 185. ) (1982) T. L. R. 59 Cal. 1314,
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Upper India v. Administrator-General of Bengal (1);
Hunsraj v. Bijaylal Secl (2) and to Fisher on Mort-
gages, 7th ed., p. 376. ]

Dunne, K. C'., with Sir Thomas Strangman, K. C.,
for the first respondent and with Pugh, K. C., Mrs.
Clark and Anil Chandra Ganguli (advocate) for the
second and third respondents. The case is governed
by the provisions of Indian law. The object of the
Transfer of Property Act was to avoid the introduc-
tion of English law. Kannye Loll Sett v. Nistoriny
Dossee (3) and Kunhanujan v. Anjelu (4) were
decisions hbefore the Transfer of Property Act,
which in 1882 laid down the law for India
compendiously.  Section 54 governs sales and
s. 58, mortgages. It 1s an entire misreading
of the section to read s. 58(e) as setting up, as the
appellant has done, something not covered by s. 58(«)
and quite distinct from it. Because the mortgage is
in form an English mortgage it does not follow that
the English law of mortgage 1s to be applied. A
mortgage under the Act transfers merely an interest
and not the ownership of the property. A mortgage
cannot be an English mortgage as the term is used in
England if there is not a transfer of ownership. The
judgment of Rankin C. J. in Bengal National Bank,
Ltd. v. Janaki Nath Roy (5) seems to suggest that,
if a mortgage 1s in the form of an English mortgage,
the whole of the doctrine in Williams v. Bosanquet
(6) applies. Section 58(z) does not appear to have
been considered in that case. ‘

[Falakrishna Pal v. Jagannath Marwar: (7) was
also referred to. ]

- Sér Thomas Strangman, K. C., for the first res-
pondent followed. If under an English mortgage as
defined in the Transfer of Property Act the owner-

ship passed, there could never be a second mortgage.
It is clear the Act contemplates second and subsequent .

mortgages; ss. 54(e), 74, 81.
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Pugh, K. C., followed. The Lnglish mortgage

Bam  Kinkar was the onlv one 1in which foreclosure could be

Banerji
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Satye Charan
Srémand,

obtained. The Act, hefore amendment, intended

that, if the English form is used, foreclosure might
he Gmnted

Ratcliffe, K. C., in reply. The Transfer of
Property Act never purported to be a code. It was
an Act to define and amend the existing law. The
Court is entitled in cases not covered by the Act to
apply the English law. There is nothing in the Act
which deals with privity between the lessor and lessee
and the English law would, therefore, be applicable
in this case and the instrument would have its
ostensible operation. ‘

As regards the contention that s. 58(a) makes it
impossible to assign a lease-hold interest absolutely
by a mortgage, it is submitted that s. 58(z) must be
read with s. 58(e) and given an intelligible meaning.
The position is put neatly in Mulla at p. 301 under
s. B8(a). Section 58(¢) is not dealing with the
transfer of interests but, as its change of language
shows, is dealing with transfer of mortgage-property
absolutely. It states what actnally happens where
security is given in a particular form.

In regard to the argument that there could be no
second mortgage, if by a mortgage the whole of the
mortgagor’s interest is transferred, it is submitted
that, in a second mortgage, what is transferred is the
mortgagor’s statutory right to redeem. There is no
reason to think that in speaking in s. B8 of an
absolute transfer of the mortgaged property under an
English mortgage and in giving the mortgagor a right
to redeem, the right to redeem was considered a
retention of an interest in the mortgaged property.

The judgment of their Lordships was delivered by
Lorp PorTeER. In this case the original plaintiff has
died since the institution of the suit and his interests
are now represented by one Sreemati Shaibalini Debi
and others. Hereafter they will be referred to as

the appellants.
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There were originally » large number of defend-
ants, but three only are made respondents to this

appeal and their intevests alone remain to be consider-
ed.

The others have either accepted the judgments
given against them or have been dismissed from the
case. The three remaining are Kripa Shankar
Worah and Jatha Shankar Dosa, numbered 2 and 3
in the cases presented by the parties and Satya
Charan Srimani, respondent No. 1 in those cases.

The facts may be briefly stated. The appellants
are the successors in title to the grantees of a pdiid
or lease for 999 years dated May 26, 1908, in respect
of certain underground rights in the District of
Burdwan. This lease contained provisions (inter
alia) for: (a) the payment by the grantees to the
grantors of all cesses leviea by the Government on
account of the income of the colliery, (b) the pay-
ment of a minimumn  royalty, (¢) the provision of
certain quantities of coal.

The lease contained a clause giving the grantees
liberty to alienate the property by making gifts, sales,
sub-leases or any other kind of transfer to any
respectable persons or company.

The grantees took advantage of this provision and
on June 3, 1908, transferred the property to one
J. C. Martin. The terms of the document were
similar to those of the lease of the 28th May, except
for certain increases in the burdens imposed on the
lessees. In form this grant, which is described as a
“settlement,” transfers the whole, and indeed more

than the whole, of the original grantees’ term to the -

sub-grantee and would under English law amount
to an assignment of the head lease, but it is well
established by Indian law and is common ground to
both parties in the present case that such a transfer:
operates by way of sub-demise and not of assignment.
See Hunsraj v. Bijaylal Seal (1).

(1) (1029) L. L. R. 57 Cal. 1176 ; L. R. 57 L A. 110,
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After various mesne assignments, Martin’s lease-
hold interest became vested-in Ardhesir K. Patel, who -

is respondent No. 7 in the present appeal.

On May 18, 1923, Patel executed two mortgages
of his leasehold interest: (1) of an undivided moiety
of the underground rights of colliery, (2) of the whole
colliery but subject to the previous mortgage of the
nndivided moiety.

Both are in the form which a mortgage in England
by assignment of the sub-term would take, in that
they contain (1) promises by the mortgagor to repay,
(2) conveyances of the mortgaged property, (3)
provisos for reconveyance by the mortgagees to the
mortgagor upon repayment of the mortgage money.

The consideration for the first mortgage is express-
ed to be a debt of Rs. 49,500 and the mortgagor
promises to pay this sum as to Rs. 15,000 in the
course of nine calendar months from the date of the
mortgage and the balance by four equal yearly
instalments of Rs. 8,625 commencing from April 1,
1925, the last instalment falling due on April 1, 1928,

The consideration for the second mortgage is
expressed to be Rs. 50,500 repayable on May 18, 1928,
with interest.

In the case of each mortgage monthly interest is
stipulated for and the “conveyance is stated to be
subject to the terms of the leases and subject to the
proviso for redemption contained in the mortgage
itself; the mortgagor covenants to pay the charges ani
royalties due under the lease and to fulfil its other
obligations, but the mortgagee is permitted to make
these payments 1f not made by the mortgagor and to
recover them from him and until payment to add them
to the mortgage security; in case of default in pay-
ment of the moneys secured the mortgagee is
empowered to enter into possession of the mortgaged
property.

If the terms of the mortgages are fulfilled, the
mortgagors are entitled in each case to remain in
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possession of the mortgaged premises and carry on
the colliery business thereon, but the mortgages differ,
in that, in the case of the first, it is provided that,
on default of payment of the money secured, the
mortgagee may enter into possession and work the
collieries on giving three months’ notice in writing,
whereas, in the second, though he may enter on non-
payment of the principal sum on May 18, 1928, yet,
if the mortgagor duly pays the interest, the mortgagee
undertakes not to recall the mortgage money until
May 18, 1933, unless default is made in payment of
~interest for 37 months.

The first mortgage was duly transferred to the
respondents Worah and Dosa on April 17, 1928, and
the respondent Srimani, when this suit was institut-
ed, was still the mortgagee under the second mort-

gage.

None of the mortgagees ever entered into posses-
sion, but the rent reserved by the sub-lease to J. C.
Martin having fallen into arrear and the covenants
and conditions remaining unperformed the appel-
lants on July 15, 1929, instituted the present suit in
the Court of the Subordinate Judge of Asansol,
claiming against all the defendants the performance
of the terms of the sub-lease at any rate during such
period as they had an interest in it.

To that suit the representatives of the sub-lessees
and various assignees were made defendants and
judgment appears to have been given for the full
amount awarded against all except two defendants,
one of whom was interested under the terms of a
deed of gift made by Patel on December 1, 1925, and
the other of whom was the manager of the person so
~interested. Another defendant, who had been
appointed receiver by the Court in a mortgage action

taken by the mortgagees against the mortgagor, also

subsequent to the period for which rent was claimed,
has been dismissed from the suit by the = appellate
Court. " -

22
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No question now arises as to these parties. The
only appellants are the two sets of mortgagees whom
the Subordinate Judge held liable upon the principle
applied in English law ever since the decision of
Williams v. Bosanguet (1. The grounds of that
decision were that if mortgagees of a term become
assignees of the mortgaged property under the terms
of the mortgage deed they are liable unless and until
they re-assign the property for the rent reserved by
and upon the covenants contained in the sub-lease,
because privity of estate has been established between
them and the lessor by reason of the assignment.
The Court did not decide in the present case that this
liability existed in India in all cases but only in those
in which the form there known as an “English
“mortgage’’ is used. The mortgages in question he
held to be English mortgages.

The appellate Court reversed this judgment on the
ground that the mortgages in question were not
English mortgages and that even if they were the
whole of the right, title and interest of the mortgagor
in the property did not pass to the mortgagees by
virtue of their terms.

From that judgment the appellants appeal to His
Majesty in Council.

By English law and by Indian law an assignee of
a lease is liable by privity of estate for all the burdeas
of the lease, burdens which are imposed upon him by
the mere assignment whether he enters into possession
or not. See Kunhanujan v. Anjelu (2) and Monica
Kitheria Saldanha v. Subraya Hebbara (3).

The ground upon which he is held liable is that the
whole of the assignor’s interest has passed to him
by the deed of assignment and that the assignor
having no longer any interest cannot be liable by
privity of estate though he still remains liable by
contract if he was party to the original lease.

(1) (1819) 1 Brod. & Bing. 238 ; (2) (1889) I. L. R. 17 Mad. 296.
120 E.R. 714. (3) (1807) L. L. R. 30 Mad. 410.
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Under the English system of law Williams v.
Bosanguet (ubi supra) decided that, in cases where
the ordinary form of mortgage, in use in this country
before the passing of the Law of Property Act of
1925 is adopted, the whole of the lessee’s interest
passes to his mortgagee notwithstanding that an
equity of redemption remains in the mortgagor.

If this were true also in India the same result
would follow. Their Loidships, therefore, have to
determine whether under the Indian system of law
the whole interest of a mortgagor of a lease does in
any, and, if so, in what, circumstances pass to his
mortgagee.

Until 1925 the usual form of mortgage in England,
whether of a fee simple or of a lease was the transfer
by assignment of the mortgagor’s interest in the
property with a proviso for reassignment upon pay-
ment of the mortgage money by a particular date.
After that date had passed, the mortgagor’s rights
at law had determined and the mortgagee was in law
the absolute owner of the property. But in equity
the mortgagor still retained a right to redeem and
‘upon payment of the debt and interest to have the
property reconveyed to him. This right he retained
unless and until by judgment for foreclosure, or
(possibly) by the operation of the Statute of Limita-
tions, the character of creditor was changed for that
of owner, or until the interest of the mortgagee was
destroyed by sale either under the process of the
Courts or of a power contaiuned in the mortgage itself.
This right was an equitable right and under English
law did not prevent the whole legal interest of the
mortgagor passing to the mortgagee despite his
retention of the equity of redemption. The whole
legal estate passed but nevertheless the right which he

retained though equitable only was an estate in the
land, and was not merely a personal contract on the

part of the transferor.

- Up to the time of the passing of the Transfer of
Property Act the rights of mortgagors and mortgagees
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of land in India were subject to much controversy,
though in general the law of England, subject to such
modification as justice, equity and good conscience
required was recognised as the law of India also.
But whether the English rules of equity were
applicable to such cases was not certain. Since the
passing of that Act, however, the distinction drawn
in England between law and equity in such cases
does not exist in India.

As Sir George Rankin says in Bengal National
Bank, Ltd. v. Janaki Nath Roy (1):—

The Transfer of Property Act has left no room for such a distinction.

The Indian mortgagor, however, retains some
rights though the English rules of equity do not
apply. He retains a right to a reconveyance of the
land and a right to transfer such right by way of
sale or second mortgage (see ss. 81, 82, 91 and 94)
and this right in India is a legal right. When,
therefore, the mortgagor transfers his property by
way of mortgage, can he be said to transfer his whole
interest? Russell J., in Vilhal Narayan’s case (2),
answers the question thus:—

In India there being an cquity of redemption in the lessce (mortgagor)
and there being no distinction between his legal and equitable estato, his
“whole estate ’’ is not transferred by the mortgage.

The observation is general though in the particular
case Russell J, was dealing with a mortgage in a form
widely different from that employed in England,

Apart from the two cases referred to above, the
Indian authorities recognise the principle that the
distinction between law and equity has mo place in
Indian Jaw. For this proposition reference may be
made to two of the cases quoted by the appellants in
argument, viz. :-—Thethalan v. The Eralpad Rajah.
(3) and Falakrishna Pal v. Jagannath Marwari (4).

(1) (1927) I. L, R. 54 Cal. 813, 822.  (8) (1917) L. L. R. 40 Mad.
(2) (1905) I. L. R. 29 Bom. 391, 399, (1111, 1114,
‘ (4) (1932) I. L. R, 50 Cal. 1314.
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The same view is commonly accepted in the Indian
text books [see Ghose’s Law of Mortgage in India,
5th ed., 1922, p. 335, and Mulla’s Transfer of
Property Act, 2nd ed., 1936, p. 345] and was indeed
adopted by the appellants in argument in the present
case. Their contention was that the Act was a self-
contained code by which alone the rights of mort-
gagor and mortgagee were to be ascertained and under
which statutory and not equitable rights were
brought into existence.

Their Lordships agree with this contention and
accordingly turn to a consideration of those sections
of the Act which deal with mortgages. Section 58(u)
of the Act enacts that a mortgage is a transfer of an
interest in specific immoveable property. Upon this
definition there follows in the Act as in force at the
material date an enumeration of four classes of mort-
gage, viz., (1) simple mortgage, (2) mortgage by
conditional sale, (3) wusufructuary mortgage, (4)
Hnglish mortgage. Two other classes, equitable
mortgage and anomalous mortgage, are recognized
and dealt with in ss. 59 and 98 respectively. Of
these six it is contended that the English mortgage
by its terms amounts to, and the anomalous mortgage
by its terms may amount to, a transfer of the whole
interest of the mortgagor, and therefore where the
subject matter is a lease, create privity of estate
between the lessor and the mortgagee of the lease.

- No doubt in English law they would do so, but it
does not follow that under a system in which equity
has no place the same wording which would transfer
the whole interest of the mortgagor under the former
law would do so under the latter. The outlook 1is
different. By Indian law the interest which remains
in the mortgagor is a legal interest and its retention
may therefore prevent the whole of the mortgagor’s
interest from passing to the mortgagee—a result
which would not follow if an equitable interest only
were retained. The Act itself contains some sugges-
tions to this effect. Section 54, which deals with
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“1038 sale, speaks of a sale as o trausfer of ownership as
- Ram Kinkar  Opposed to the transfer of interest spoken of in s. 58(a)
Banerji  in the case of a mortgage, and, though an interest may

v, . M
Satya Charan  be absolute, the word, particularly when used in oppo-
Srimart. gition to ownership, is more appropriate to a limited
right.

To this argument the appellants reply that what-
ever may be the case with other types of mortgage,
s. 58(¢) in defining the term “English mortgage”
speaks of an absolute transfer of the mortgaged
property to the mortgagee. Its terms are—

Where the mortgagor binds himself to repay the mortgage money on a
certain date, and transfers the mortgaged property absolutely to the mort.
gagee, but subject to a proviso that he will retransfer it to the mortgagor
upon payment of the mortgage money as agreed, the transaction is called an
English mortgage.

By such a mortgage they say the mortgagor parts
with his whole interest subject only to his statutory
right of redemption given by s. 60 of the Act. The
wording of s. 58(¢) undoubtedly gives rise to some
difficulty, but, before considering the construction to
be put upon it, the soundness of the appellants’ general
contention must be considered.

Under the English practice adopted before 1925
no difficulty arose; the mortgagor parted with his
whole legal estate though he retained an equitable
interest in the land itself. The mortgagee to whom
the legal interest was transferred by the mortgage
deed was accordingly held to have been brought by
that transfer into direct relationship with the lessor
by privity of estate and to be liable for the rent.

But under the Indian Act no equitable rights exist
and therefore unless the mortgagor retains some legal
interest in the land he has merely a contractual right
to have it reconveyed. If he retains some legal
interest it is difficult to say that he has parted with
his whole interest. On the other hand, there are .
strong reasons against holding that he retains merely
a contractual right againsc the mortgagee. If the
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case arose in England it would be possible to say
that the contract for reconveyance gave the mortgagor
an equitable interest in the land, but this argument
is untenable in India. In the first place, as has been
pointed out, equitable estates do not exist in that
country, and, in the second, under the provisions of
s. 54 of the Transfer of Property Act, a contract for
the sale of immoveable property does not create any
interest in or charge upon the land sold. Having
this provision in view it is difficult to see how a
personal contract to reconvey can create any interest
in the land itself.

But to regard the mortgagor’s right of redemp-
tion as being merely contractual and as creating no
interest in the land would make it impossible for him
to assign his right of redemption or to create a second
mortgage so as to bind the land.

Such a state of things is, of course, theoretically
possible, but it is inconsistent with the provisions of
the "Act (which in ss. 81, 82, 91 and 94 recognises
second mortgages) and with the possibility, well
established in India, of transferring the right of
redemption to a purchaser.

Bearing these considerations in mind it remains
to consider the effect of the wording of s. 58(¢) of the
Act. That section speaks of the mortgagor transfer-
- ring the “mortgaged property absolutely to the mort-
“gagee.” In using those words does it mean that
no interest or no legal interest in the property remains
in the mortgagor? Their Lordships cannot think
s0. If the sub-section stopped at the word “mort-
gagee’’ it might be necessary to put this construc-
tion upon it, but it does not stop there: it adds the
proviso that the mortgagee “will retransfer” the
property “upon payment of the mortgage money as
““agreed.”” Their Lordships think that with this
addition the sub-section upon its true construction
does not declare “‘an English mortgage’’ to be an
absolute transfer of the property. It declares only
that such a mortgage would be absolute were it not for
the proviso for retransfer.
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It does not determine what legal effect follows
from the use of a particular form of words; it merely
prescribes the form of words necessary to constitute
what is known in India as an English mortgage.

Section 58(¢) deals with form not substance. The
substantial rights are dealt with in ss. 58(a) and 60.
Whatever form is used nothing more thar an interest
is transferred and that interest is subject to the right
of redemption.

As has been stated, in the case of the first mort-
gage, the contractual date of payment was May 18,
1928, and that date had passed before this action was
begun. In the case of the second mortgage the mort-
gagee undertook mnot to recall the mort-
gage money until May 18, 1933, if the interest were
duly paid. The distinction betweer a case where the
date of payment has elapsed and that in which it
has not yet been reached was alluded to in Willtams v.
Bosanguet (ubi supra) and it was pointed out that in
the former case the condition of repayment being
unfulfilled the transfer was unquestionably an
absolute transfer. The Court, however, considered
that the transfer would have been absolute even though
the date of payment had not been reached.

In the present case, as in that, their Lordships
think that no distinction in principle exists. '

In England the mortgagor has an equitable
interest in the property both before and after that
date has elapsed : before, hecause he has a contractual
right to have the property reconveyed : after, because
in equity time is not of the essence of the transaction.
In each case he has an equitable estate though in the
former he has not yet an equity of redemption. See
Kreglinger v. New Patagonia Meat and Cold Storage
Company, Limited (1) per Lord Parker, at p. 49. In
India the same distinction exists between the position
before and after the date of payment.

(1) [1914] A. C. 25.
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Before that date the mortgagor has an interest in
the land which for the reasons given above is legal
and not equitable. After that date he has the legal
right of redemption given him by s. 60 of the statute.

In each case he retains a legal interest in the
property.

Their Lordships therefore think that in India a
mortgagor when he assigns his interest under a
lease to a mortgagee does not under any of the forms
specified in s. 58 of the Act transfer an absolute
interest within the principle estaklished in England
by the case of Williums v. Bosanquet (1bi supra) and
consequently the mortgagee is not liable by privity of
estate for the burdens of the lease.

In the past there has been a conflict of authority
in India on the question. Falakrishno Pal V.
Jagannath Marwari (ubi supra) may be instanced
as adopting the arguments which commend them-
selves to their Lordships. Kannye Loll Sett v.
Nistoriny Dossee (1) and Bank of Upper India v.
Administrator General of Bengal (2) suggest a
different point of view. None of them decides the
matter. Bengal National Bank v. Janaki (ubi supra)
is a direct decision that the mortgagee is liable,
certainly in the case of an “English mortgage,”
possibly also in the case of an “anomalous mortgage.”
But that case recognises the difficulty created by the
difference of outlook between English and Indian
law, and having regard to that difference their
Lordships feel themselves unable to follow that
decision.

In coming to this conclusion their Lordships
think it unnecessary to discuss or determine what the
rights of the parties would have been had the mort-
gagees entered into possession of the properties or to
determine whether the mortgages granted to the
respondents or to their predecessors in title were
English mortgages or not, '

(1) (1884) I. L. R, 10 Cal, 443." (2) (1917) 1. L. R. 45 Cal. 663.
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1938 In their view the mortgage of a lease in any of
Ram Kinker the six forms referred to above is not an absolute
Bawelt assignment under Indian law and does mot create

V.
Satya Charan privity of estate between the lessor and the mortgagee.

Srimand.
It was urged in argument before their Lordships
on behalf of the respondents that the wording of
s. 108(j) of the Transfer of Property Act furnished
support for the view that an assignment by way of
mortgage was not absolute. That sub-section enacis
that—

The lessee may transfer abhsolutely or by way of mortgage or sub-lease
the whole or any part of his interest in the property.

This wording it was said makes a distinction
between absolute transfers and transfer by way of
mortgage and so shows that the Act regards the latter
as not being absolute.

Their Lordships, however, are not prepared to
hold that the three classes of transfer are mutually
exclusive. They are not mnecessarily so. For
instance, a mortgage of a lease may be created by
way of sub-lease.

But apart from this argument their Lordships
are, as they have indicated, of opinion that the
respondents are in the right.

They will humbly advise His Majesty that the
appeal be dismissed with costs, and, as they think that
the respondents were entitled to bhe separately
represented, that the appellants should pay the costs
of each of the two sets of mortgagees.

Solicitors for appellant: 4. J. Hunter & Co.
Solicitors for first respondent: T'. L. Wilson & Co.

Solicitors - for second and third respondents :
Callingham, Ormond & Maddoa.
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