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PRIVY COUNCIL.

CORPORATION OF CALCUTTA
V.

M ATI CHAND CHAUDHURI.

p. c ®
1938

Oct. 111 
Nov. 29.

[ON APPEAL FROM THE HIGH COURT AT CALCUTTA.]

Valuatioti—-Building, half ordinarily Jet and hal{f not ordinarily let— Valuation 
of building for assessment— (Jalcuita Mmticipal Act, 1923 {Ben. I l l  of 
1923), s. 127.

Under s. 127 of the Calcutta Municipal Act, all buildings are classified as 
falling under one or other of two mutually exclusive units and the value must 
be ascertained in conformity with one or other of the two prescribed methods. 
A building cannot bo valued as to one part by one method and as to another 
part by another method.

Where, therefore, a building is as to one half ordinarily let and as to the 
other not ordinarily let, it is correctly valued as one not ordinarily let, for 
i t  can be predicated of it tha t it is not ordinarily let if only a p art of it  is 
ordinarily let.

Appeal by Special Leave (No. 4 of 1938) from a 
decree of the High Court (March 13, 1936) (1) which 
affirmed a decree of the Chief Judge of the'Court of 
Small Causes, Calcutta (March 23, 1934).

The material facts are stated in the judgment of 
the Judicial Committee,

Dunne, K . C., and Pringle for the appellant. 
Sub-sections (a) and {h) of s. 127 are mutually 
exclusive. The assessment must be made under one 
or the other. The building here is a self-contained 
unit. There is no provision in the Act for splitting 
the assessment of a building.

'Reference was made to the definition of a 
building in s. 3 (7). and to ss. 131, 133, 135, 149, 155

*Present; Lord Macmillan, Lord Romer and Sir George Rankin,

(1) (1936) I. L. R. 63 Cal. 1215.
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1938 to 158, 164, 319, 324, 328 and Sch. 17 (^7) and (5^) 
of the Act.]

Pringle followed. No evidence of the purpose 
for which the building was erected was given. The 
only evidence is as to the way in which it is used. 
The case went to trial on the question whether the 
assessment should be under sub-s. {a) or (b),

De Silva, K. C., and WoUaoli for the respondents. 
It was found as a fact by the Chief Judge of the 
Small Cause Court that half the building was in 
the occupation of the oŵ ner and half was let and the 
High Court accepted that finding. If the case does 
not fall within s. 127 (a), s. 135 would be applicable.

'Reference was made to the Rating and Valuation
Act (18 & 19 Geo. V, c. 44), s. 3.]

Wallach, following, referred to s. 137.

Dunne, K. C., did not reply.

1 The judgment of their Lordships was delivered by

L ord Macmillan. On September 15, 1932, the 
Corporation of Calcutta caused to be served upon the 
owners of certain premises within the municipality, 
known as No. 82, Nalini Set Road, a notice assessing 
the premises at an annual value of Rs. 4,460 for the 
purpose of the imposition of the consolidated rate 
which, by s. 124 of the Calcutta Municipal Act, 1923 
(Bengal Act III of 1923\ the Corporation is 
authorised to impose upon all lands and buildings in 
Calcutta. The premises having been newly erected 
had not previously been valued.

On an objection by the owners the valuation was 
reduced by the Deputy Executive Officer to Rs. 4,025. 
Being dissatisfied with his decision the owners 
appealed under s. 141 of the Act to the Court of 
Small Causes which reduced the valuation to 
Rs. 8,168. From the order of the Chief Judge o£
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the Court of Small Causes the Corporation in turn 
appealed under s. 142 of the Act to the High Court 
which on March 13, 1936, dismissed the appeal. The 
High Court refused an application by the Corpora
tion for leave to appeal to His Majesty in Council, 
but, on a petition subsequently presented to His 
Majesty in Council, special leave to appeal was 
granted, the Corporation by their counsel agreeing 
to pay the respondents’ costs of the appeal in any 
event. The Corporation is accordingly the appellant 
in the present appeal and the owners of the premises 
are the respondents.

The method of ascertaining the annual value of 
premises is prescribed in e. 127 of the Act of 1923, 
as follows :—

127. For the purpose of assessing land and buildings to the consolidated 
xate,—

(a) the  annual value of land, and the annual value of any building erected
for letting purposes or ordinarily let, shall be deemed to be the 
gross annual rent a t which the land or building might at the time 
of assessment reasonably be expected to let from year to year, less, 
in the case of a building, an allowance of ten per cent, for the 
cost of repairs and for all other expenses necessary to maintain 
the building in a state to command such gross r e n t ; and

(b) the annual value of any building not erected for letting purposes
and not ordinarily let shall be deemed to be five per cent, on 
the sum obtained by adding the estimated present cost of erecting 
the building, less a reasonable amount to be deducted on account 
of depreciation (if any), to the es^'jmated present value of the land 
v^alued with the building as pari of the same premises.

It will be observed that two different methods of 
■valuation are prescribed, one for “ any building 
“ erected for letting purposes or ordinarily let” and 
the other for “any building not erected for letting 
■“purposes and not ordinarily let.” The first question 
therefore which arises with regard to any building 
which has to be valued is whether it falls within the 
first class or within the second class. In the present 
case the evidence of the facts is meagre and un
satisfactory, but both parties were content to accept 
for the purpose of raising the question of principle, 
the finding of the Chief Judge of the Court of Small 
Causes that ‘‘roughly half the premises is in  actual
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“occupation of the owner and half utilized for letting 
“purposes.” This is not a finding in terms of the 
Act but again the parties were content to accept it as 
equivalent to a finding that roughly the building as 
to one half is “ordinarily let” and as to the other 
half is “not ordinarily let.”

Confronted with a building of this hybrid 
character, the Chief Judge of the Court of Small 
Causes solved the problem of valuation by valuing 
one half of it under para, (a) of s. 127 as being- 
ordinarily let and one half of it under para, (h) as not 
being ordinarily let and arrived at the valuation of 
the Wilding as a whole by adding together the 
products of the two calculations. The High Court 
endorsed this method as the right one to adopt. The 
learned Judges stated that in the 'case of a building 
part of which answered the description in para, (a) 
and part of which answered the description in 
para, {h) “it would seem to be a misreading of the 
“section to say that in spite of this fact the entire 
“building must be ta,ken as belonging to one of the
“two classes mentioned in s. 127.........For the purpose
“of s. 127 ‘building’ must include part of a building 
“and it is quite conceivable that one part of the 
“building will come under clause {a) and another 
“part of the building under cL (&).”

Their Lordships cannot regard this method of 
valuation as permissible on a sound construction of 
s. 127. The section may not be very satisfactorily 
framed, but it is sufficiently clear that it was intend
ed to classify all buildings as falling within one or 
other of two mutually exclusive categories. Each 
building is treated as a unit of valuation and its 
value must be ascertained in conformity with one or 
other of the two prescribed methods; it cannot be 
valued as to one part by one method and as to another 
part by another method for in that case the building 
as a unit could not be said to have been valued by 
either method, having been valued by both methods. 
No provision is made in s. 127 for the case of a
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hybrid building, part of which answers the descrip
tion in para, (a) and part of which answers the 
description in para. (6). The definition of the word 
‘‘building” in s. 3 (7) of the Act has no bearing on 
the present question and in particular it does not 
define the word as including “part of a building.” 
The only provision for di\iding a building appears 
to be in s. 135 which authorises the Executive Officer 
“in his discretion” to assess any portion of a building 
separately from the other portions of such building, 
whereupon the portion so separately assessed is to 
be deemed a separate building. It - does not appear 
that the Executive Officer was asked to adopt this 
course in the present case and at any rate he did not 
do so. Consequently the entire building must be 
treated as a single building forming a unit of assess
ment and indeed in the result the Courts below have 
so treated it, for they have arrived at one valuation 
for the building as a whole, though they have utilised 
two methods of valuation for one and the same 
building.

Of a building as to one half ordinarily let and 
as to one half not ordinarily let it cannot be predicat
ed that it is ordinarily let, for only a part of it is 
ordinarily let. But it can be predicated of it that 
it is not ordinarily let if only a part of it is ordinarily 
let, for the whole of it is not ordinarily let. The 
test must be applied to every building as a whole and 
one or other method of v5iluation must be applied to 
it as a whole. There may possibly be cases where the 
portion ordinarily let or the portion not ordinarily 
let is so negligible in proportion to the whole of the 
building that the building* might on the principle of 
de minimis be reasonably held as a matter of fact to 
be not ordinarily let or ordinarily let as the case may 
be, but the present is clearly not such a case.

Their Lordships are, accordingly, of opinion that 
the building in question was rightly valued byi the 
Executive Officer in conformity with the method 
prescribed in para. (&) of s. 127. They will, there
fore, humbly advise His Majesty that the appeal
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1938 should be allowed; that the judgment of the High 
Court dated March 13, 1936, except in so far as it 
finds no costs due to or by either party, and the judg
ment of the Chief Judge of the Court of Small 
Causes dated March 23, 1934, should be recalled; and 
that the order of the Deputy Executive Officer dated 
September 15, 1933, should be restored. The appel
lants, in fulfilment of their undertaking, will pay 
the respondents’ costs of the present appeal.

Solicitors for appellant; T. L. Wilson & Co.

Co.
Solicitors for respondents ; Hy. S. L. Polak &

c, s.


